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Managing Editor’s Comments

Dear JTMS Readers,

Greetings again from Seoul. As the onset of early summer weather signals the rapid
approach of the end of the semester, I am struck by how quickly this past year has flown
by in the wake of the Covid-19 pandemic. During the pandemic, the world seemed frozen
and since then internal political strife seems to be stoked in many countries dealing with a
return to normal amid abnormally high inflation. Internationally, the Russian invasion of
Ukraine has entered its second year and tensions remain high in the South China Sea and
Korean peninsula. Meanwhile, droughts, floods, and fires give constant reminders of the
rapidly approaching climate crisis. Never have I felt like the world was so close to major
conflict and disaster when we should all be breathing a collective sigh of relief following
three stressful years of pandemic response measures. In such a world, sober minds provid-
ing balanced analysis are not just needed but urgently called for. In such a world, we need to
double down on the rules-based international order to address and mitigate the challenges
we face. This includes scholarship on international territorial disputes and the resolution
thereof through international law. In line with such demands of the time, we are pleased to
offer the Summer/Fall 2023 issue of JTMS.

First, Islam Attia performs an in-depth analysis of the position taken by the tribu-
nal in the Chagos MPA Award by examining its reasoning under the broader international
law principles of effectiveness and state consent. Attia encourages international courts and
tribunals to adopt a systematic approach; in assessing whether and to what extent they
can assert their subject-matter jurisdiction over ancillary disputes, by interpreting their
dispute settlement and other relevant provisions following Articles 31-33 of the Vienna
Convention on the Law of Treaties (VCLT). This implies that, as international courts and
tribunals differ in their functions, it is expected that the extent of any court’s jurisdiction
over any ancillary issue will vary according to the court and the subject matter. Yet, there
is a difference between variations based on a systematic approach that follows a consistent
methodology and haphazard applications based on subjective positions.

Second, Abhishek Sharma asserts that the Indo-Pacific region’s geopolitical climate
is fluctuating due to the contestation between the U.S. and China. Amid this, the region
is observing a quiet shift and increasing engagement between states whose interests align.
India and South Korea have emerged as like-minded states practicing a balanced foreign
policy in the region, as they face similar challenges and share values and respect for a
rules-based order in the Indo-Pacific region. Sharma’s research paper focuses on analyzing
the defense cooperation in the Indo-Pacific region undertaken by India and South Korea
with each other and other states. Sharma argues that “like-minded countries,” here India
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and South Korea, can work together and strengthen cooperation in the defense sector to
bring stability and ensure the region’s prosperity by avoiding the region getting drawn into
great power contestation.

Third, using content analysis, Soumyodeep Deb and Amlan Dutta look into India’s
growing initiatives for enhancing maritime cooperation around the Indian Ocean under
SAGAR (Security and Growth for All in the Region) and how it is enhancing maritime
security and governance through capability development measures by providing assistance
to the other IOR littoral states. It will also look at the regional mechanism where India is
playing a significant role to enhance the capability of regional nations and uphold maritime
security and governance in the region. The authors point out that through capability devel-
opment, India can uphold its strategic influence and position in the IOR, which is becom-
ing a zone of major power rivalry between India and China.

Fourth, Adam Mohammed interrogates the various maritime security governance
regimes in the Gulf of Guinea. His paper assesses the opportunities and challenges faced
by the states’ regional and international architecture responses initiated to combat various
maritime security threats such as piracy, oil theft, drug trafficking, smuggling, marine pol-
lution, and other forms of sea-bond organized crime experienced in the region. Building on
extant literature on the ambition and processes of maritime security governance regimes
in the Gulf of Guinea, Mohammed’s findings provide an original contribution for under-
standing the operational complexities involved in effective security response to numerous
maritime threats in the region.

Fifth, in our first commentary essay of the issue, Neeraj Singh Manhas contends that
availability and use of clean water has been a point of contention for many countries since
time immemorial, particularly for countries with a vast population such as China and
India. The use of existing resources is a fight for survival, and it is necessary to understand
how the perspective of one country has implications for others to such a vast extent that
countries have to be aware of their neighboring country’s resources in order to formulate
their own policies. Singh Manhas concludes that water issues are bound to only get worse,
and that measures must be taken at all times to ensure the survival of the ecosystem.

Sixth, Kazuhiko Togo offers his insights into the conflict in Ukraine by providing
highlights of the events of the past year, prospects for peace, some thoughts on the perspec-
tives of the parties involved, and considerations that will be necessary if a peace deal is to
be achieved. He concludes by offering thoughts on the prospect of third-party mediation
and offers some suggestions and reminders for Putin, Zelensky and Biden in terms of their
responsibilities to their peoples and to finding a path to peace.

Finally, in our book review section, we have a review of Ports, Crime and Security:
Governing and Policing Seaports in a Changing World by Anna Sergi, Alexandria Reid, Luca
Storti and Marleen Easton.

In closing, I would like to thank our readers, our authors, and our editorial board and
staff for providing the support and labor to make yet another great issue of JTMS possible.

Lonnie Edge
Managing Editor
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Revisiting Jurisdiction of UNCLOS
Courts and Tribunals Over Ancillary
Sovereignty Disputes

Islam Attia

Structured Abstract

Article Type: Research Article

Purpose—The paper concludes an in-depth analysis of the position taken by the tribu-
nal in the Chagos MPA Award by examining its reasoning under the broader international
law principles of effectiveness and state consent.

Design, Methodology, Approach—The paper encourages international courts and tri-
bunals to adopt a systematic approach in assessing whether, and to what extent, they can
assert their subject-matter jurisdiction over ancillary disputes by interpreting their dispute
settlement and other relevant provisions following Articles 31-33 of the Vienna Convention
on the Law of Treaties (VCLT).

Findings—Pursuant to Article 31(3)(c) of VCLT, it follows that a tribunal should take into
consideration the relevant principles of international law which here are effectiveness and
state consent. Each tribunal has to examine how effectiveness fits within its particular func-
tions and to what extent it allows the tribunal to assert its jurisdiction over an ancillary issue.

Practical Implications—As international courts and tribunals differ in their functions,
it is expected that the extent of any court’s jurisdiction over any ancillary issue will vary
according to the court and the subject matter. Yet, there is a difference between variations
based on a systematic approach that follow a consistent methodology and haphazard appli-
cations based on subjective positions. The paper concludes that UNCLOS tribunals have no
basis to exercise jurisdiction over a sovereignty dispute.
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I. Introduction

As of this writing, there are several territorial sovereignty disputes that might possi-
bly be brought before the compulsory dispute settlement procedures under Part XV of the
United Nations Convention on the Law of the Sea (UNCLOS), including the disputes over
the Falkland Islands, Diaoyu/Senkaku Islands, South Georgia and the South Sandwich
Islands, Dokdo/Takeshima, parts of Antarctica, the Spratlys, Paracels or other features in
the South China Sea, Sabah, Belize, Tromelin, Western Sahara, Abu Musa, Mbanie Island,
Mayotte, and Perejil Island.! Although some commentators discussed jurisdiction of Part
XV courts and tribunals over sovereignty disputes, no paper has been wholly dedicated to
this specific issue encompassing an in depth analysis of the position taken by the tribunal
in the Chagos MPA Award and examining its reasoning under the international law rules of
effectiveness and state consent.?

The dilemma considered in this paper is one of the manifestations of the problem of
incidental substantive disputes in international adjudication. Incidental substantive dis-
putes are external substantive disputes not regulated by the treaty granting the “primary”
jurisdiction of international courts, hence rendering the latter hesitant to exercise juris-
diction over them, despite the necessity of considering these external disputes to set-
tle the primary dispute. Generally, international courts are hesitant and inconsistent in
their approach to dealing with this problem from a jurisdictional perspective. This prob-
lem exists before various courts and tribunals with respect to different sorts of inciden-
tal disputes. For instance, incidental territorial sovereignty disputes were brought before
UNCLOS Annex VII tribunals in relation to the Chagos MPA (Mauritius v. United King-
dom) and South China Sea (Philippines v. China) cases; incidental disputes concerning the
use of force and self-determination were brought before the ICJ in relation to Georgia v.
Russia and Ukraine v. Russia cases under the International Convention on the Elimina-
tion of All Forms of Racial Discrimination (CERD); incidental disputes concerning coun-
tering terrorism and countermeasures were brought before the IC]J in the Qatar v. UAE case
under CERD. All the aforementioned courts or tribunals have limited jurisdiction, because
in all these cases they derive their jurisdiction from compromissory clauses in treaties (e.g.,
UNCLOS, CERD) that limit the task of the concerned court to settling disputes concerning
the interpretation and application of its concerned treaty (and not others). Hence, the ques-
tion that arises is “to what extent may these courts and tribunals assert their jurisdiction
ratione materiae over the incidental dispute, if deemed necessary?”

Caution is required. Asserting or denying jurisdiction over an incidental substan-
tive dispute can mask a political contest and impose a third-party authority in a world of
equal sovereigns. Although the literature and jurisprudence has developed a framework
regulating the extent of the powers of a tribunal over the procedures (inherent jurisdic-
tion) and over a non-consenting party (Monetary Gold principle), no framework has been
developed regulating the extent of the power of a tribunal over the subject-matter. As a
result, international practice in terms of the latter is haphazard. This is despite the fact that
some rationales and balances behind these frameworks regulating the limits of powers over
the procedures and non-consenting parties are inspiring in regulating the limits of powers
over the subject matter. Therefore, this paper invites development of a framework for reg-
ulating the extent of the power of a tribunal over the subject-matter that is inspired by the
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former frameworks, regulating the extent of the powers of a tribunal over the procedures
and over a non-consenting party.

The focus of this paper is only on exercising jurisdiction over a sovereignty dispute by
UNCLOS Part XV courts and tribunals because territorial sovereignty is the most reflec-
tive form of state sovereignty and thus states are not expected to comply with its subjuga-
tion to any sort of jurisdiction that is prima facie unsubstantiated. Also, because UNCLOS
is one of the most advanced dispute settlement systems,® examining the incidental sub-
stantive dispute dilemma under this system is the most challenging, yet it is also the most
rewarding.

This paper generally encourages courts and tribunals to adopt a “systematic approach”
in assessing whether and to what extent they can expand their subject-matter jurisdiction.
This systematic approach calls for international courts and tribunals to follow a consistent
methodology in dealing with ancillary substantive disputes including those concerning
sovereignty disputes. For that purpose, a tribunal should interpret its relative provisions
following the interpretation maxims in Articles 31-33 of the Vienna Convention on the Law
of Treaties (VCLT). Meanwhile, pursuant to Article 31(3)(c) of VCLT, a tribunal should take
into consideration the relevant rules of international law, which here are effectiveness and
state consent. Adhering to this approach would lead to a more consistent framework for
exercising jurisdiction over incidental substantive disputes including sovereignty disputes
ancillary to maritime disputes.

Therefore, this paper will first present the tactics of bringing sovereignty claims under
Part XV. Second, it will assess whether the provisions of the Convention can provide juris-
diction over a sovereignty dispute in light of the reasoning of the Chagos MPA Award. Then
it will explore whether such a jurisdiction can be asserted under the doctrine of “incidental
jurisdiction” and assess that doctrine under the principles of effectiveness and state consent
within the context of UNCLOS. The paper then concludes that such systemic methodology
renders UNCLOS tribunals with no basis to expand their jurisdiction over a sovereignty
dispute even if it was minor, in contrast to the position of the tribunal in the Chagos MPA
Award.

II. Tactics of Bringing Sovereignty
Claims Under Part XV

States lacking effective control over the disputed territory or island (“claimant”) could
initiate two types of compulsory procedures against states controlling the disputed terri-
tory or island (“respondent”) as follows.

2.1 Annex VII Arbitration

The claimant could initiate arbitration procedures against the respondent under sev-
eral possible grounds. First, the claimant could initiate maritime delimitation proceed-
ings like in the Mauritius v. Maldives case before ITLOS, which concerns the delimitation
of the maritime area between these two states in the Indian Ocean, including the disputed
Chagos Archipelago. The claimant could also challenge one or more of the measures taken
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by the respondent in the disputed maritime zone under Articles 2(3), 56(2) and 194(4) of
the Convention, which the tribunal in the Chagos case found that each requires at least
the coastal state to “consult” with other states and “balance” its own rights with theirs.*
The claimant could also argue that it is entitled to a historic title or even historic rights
(i.e., mining, fishing, etc.) in the maritime zones of the disputed territory. The tribunal in
the South China Sea case held it has jurisdiction to decide on China’s “historic rights,” as
they differ from “historic titles” excluded by an Article 298(1) declaration.® The claimant
could also submit that the respondent’s straight baselines on the coast of the disputed ter-
ritory are in violation of Article 7 on the basis that the respondent is not the “coastal State”
entitled to put baselines on these coasts.® Generally, the claimant could argue, like Mauri-
tius did against the United Kingdom,” that the respondent is not the coastal state compe-
tent to take the measures authorized by the Convention or claim, like Ukraine did against
the Russian Federation,® that the respondent interfered with its maritime rights in the dis-
puted area.

As a result, through these tactics, the claimant may bring a sovereignty dispute before
an UNCLOS tribunal. This would not be a problem if the tribunal finds that it can decide
on the case without having to necessarily decide on the sovereignty dispute. This was the
case in Mauritius v. Maldives since ITLOS found a way to avoid deciding on the sover-
eignty dispute over Chagos by relying on the ICJ advisory opinion on the matter.’ Also, in
the South China Sea case, the tribunal decided on the case without having to decide on the
sovereignty dispute over the maritime features in the South China Sea by limiting itself to
deciding on the question of whether such features are entitled to maritime zones (regard-
less of to which State such features belong).

2.2 Compulsory Conciliation

The claimant could initiate compulsory conciliation procedures against the respon-
dent concerning disputes mentioned in Article 298 of the Convention. Under the latter, a
state party could submit a declaration excluding the disputes specified in Article 298 from
compulsory dispute settlement, including disputes concerning maritime delimitation and
historic titles. However, those last two disputes could still be subject to compulsory concil-
iation upon a request by one of the parties when no agreement is reached within a reason-
able period of time in negotiations between the parties. Thus, the claimant might initiate
compulsory conciliation against the respondent state that submitted an Article 298 dec-
laration with regard to the respondent’s delimitation of its sea boundaries or the claim-
ant’s historic title in the disputed maritime zone. Nevertheless, Article 298(1)(a)(i) explicitly
excludes sovereignty disputes from its compulsory conciliation procedure.

ITI. Jurisdiction Over Sovereignty Disputes
Under the Provisions of the Convention
Interpreting jurisdictional clauses has been subject to debate. Some argue for a restric-
tive approach and some argue for a liberal approach.”” However, Fitzmaurice found no

uniform approach by the ICJ in this respect." Therefore, the best point of departure is to
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interpret the jurisdictional clauses of UNCLOS according to Articles 31-33 of the VCLT."?
Article 31(1) states a treaty shall be interpreted in “good faith” in accordance with the “ordi-
nary meaning” to be given to the terms of the treaty in their “context” and in the light of its
“object and purpose.”

3.1 Direct Provisions of the Convention

This part examines whether a tribunal can exercise jurisdiction over a sovereignty dis-
pute based on a provision in the Convention that might directly provide such jurisdiction.

3.1.1 ARTICLE 288 (JURISDICTION)

Article 288 states that a tribunal “shall have jurisdiction over any dispute concern-
ing the interpretation or application of this Convention” and “shall also have jurisdiction
over any dispute concerning the interpretation or application of an international agree-
ment related to the purposes of this Convention, which is submitted to it in accordance
with the agreement.” Generally, the international agreements over which the parties base
their sovereignty claims neither relate to the purposes of the Convention nor provide juris-
diction to its courts or tribunals.

Consequently, for a tribunal to have jurisdiction over a sovereignty dispute, it has to
be considered a dispute “concerning the interpretation or application of the Convention.”
The “ordinary meaning” of Article 288(1) is neutral because the provision neither grants
nor prohibits jurisdiction over such disputes.”” That is in contrast to the newly adopted
draft agreement under UNCLOS on the conservation and sustainable use of marine bio-
logical diversity of areas beyond national jurisdiction which explicitly mentions in its Arti-
cle 55 (Procedures for settlement of disputes) that “[n]Jothing in this Agreement shall be
interpreted as conferring jurisdiction upon a court or tribunal over any dispute that con-
cerns or necessarily involves the concurrent consideration of the legal status of an area as
within national jurisdiction, nor over any dispute concerning sovereignty or other rights
over continental or insular land territory or a claim thereto of a Party to this Agreement,
provided that nothing in this paragraph shall be interpreted as limiting the jurisdiction of
a court or tribunal under Section 2 Part XV of the Convention.” It is logical to infer that by
such explicit and detailed exclusion, states decided to put an end to the controversies that
have arisen on this subject before UNCLOS tribunals and in the literature. It is expected
that after this agreement is widely concluded by UNCLOS State parties, it may be consid-
ered as a subsequent agreement (VCLT Article 31.3.a) on the application of UNCLOS provi-
sions that enhance the exclusion of ancillary sovereignty disputes from the jurisdiction of
UNCLOS tribunals.

Besides, taking into account the “context” in interpreting UNCLOS Article 288
requires taking into account the only explicit reference to sovereignty disputes in the Con-
vention, Article 298(1)(a)(i), which also does not explicitly bring ancillary sovereignty dis-
putes within the jurisdiction of UNCLOS tribunals as will be shown below in section 3.1.3."

With respect to Article 288(1), tribunals have adopted a “re-characterization” test on
a party’s submission. The tribunal first asks whether the sovereignty dispute is just one
aspect of the larger Convention question or whether the dispute primarily concerns the
sovereignty dispute?” In this test, tribunals have claimed that they adopt an “objective
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approach” by re-assessing the submissions of both parties, taking into account external
evidence as well (i.e., historical, diplomatic, etc.).'®

The tribunal in the Chagos case found that Mauritius’s submission that the United
Kingdom was not the “coastal state” was characterized as primarily relating to the sover-
eignty dispute over the Chagos Archipelago.” However, Judges Wolfrum and Kateka, in
the minority, relied on the wording of Mauritius’s submission and thus found that the term
“coastal state” was the main dispute before the tribunal and the issue of sovereignty was
merely an element in the reasoning."

A few months later, in the South China Sea case, the Philippines legal team (which
included members from the Mauritius team) learned the lesson from the Chagos MPA case
and developed more nuanced arguments. Philippines’ team requested that the tribunal
declare that China’s claims based on its “nine dash line” are inconsistent with UNCLOS
and queried if whether, under Article 121 of UNCLOS, certain maritime features claimed
by both states are capable of generating entitlement to maritime zones greater than 12M."”

The tribunal noted that there is a dispute between the Parties regarding sovereignty
over islands, but held that the matters submitted to arbitration by the Philippines do not
concern sovereignty.?’ The tribunal did not accept that “it follows from the existence of
a dispute over sovereignty that sovereignty is also the appropriate characterisation of the
claims the Philippines has submitted in these proceedings.”” The tribunal emphasized
that “[t]he Philippines has not asked the tribunal to rule on sovereignty and, indeed, has
expressly and repeatedly requested that the tribunal refrain from so doing.”** The tribu-
nal thus concluded that it did “not see that any of the Philippines’ submissions required an
implicit determination of sovereignty.”® The tribunal added that it was “fully conscious of
the limits on the claims submitted to it and, to the extent that it reaches the merits of any
of the Philippines’ Submissions, intends to ensure that its decision neither advances nor
detracts from either Party’s claims to land sovereignty in the South China Sea.”*

A few years later, Ukraine’s legal team in the Coastal State Rights in the Kerch Strait
(Ukraine v. Russia) repeated the same mistake of Mauritius’ team and challenged that Rus-
sia is the “coastal State” within the meaning of UNCLOS. Consequently, the tribunal found
that the status of Crimea “is a prerequisite to the decision of the Arbitral Tribunal on a
significant part of the claims of Ukraine” and that sovereignty disputes are generally not
within its jurisdiction.”

The previous case emphasizes how skillful drafting of submissions is significant in fit-
ting them within a tribunal’s jurisdiction and how the “re-characterization” test entails
an extent of subjectivity that might produce different results depending on the composi-
tion of the tribunals in future cases.?® Therefore, commentators and tribunals are encour-
aged to develop specific criteria and apply them consistently in order to adopt an objective
approach; otherwise, a judgment will be less persuasive and non-compliance will be more
probable.

3.1.2 ARTICLE 293(1) (APPLICABLE LAW)

Article 293(1) of the Convention states that a tribunal “having jurisdiction under this
section shall apply this Convention and other rules of international law not incompati-
ble with this Convention.”” Some tribunals considered these “other rules of international
law” as a renvoi that could serve as a basis for jurisdiction over non-UNCLOS disputes.
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The International Tribunal on the Law of the Sea (ITLOS) in M/V Saiga and M/V Virginia
G and the Annex VII Tribunal in Guyana v. Suriname all asserted their jurisdiction over
non-UNCLOS claims (illegal use of force) under customary international law on the basis
of Article 293(1).2

However, the previous assertion is inconsistent with the “ordinary meaning” of Arti-
cle 293(1). A tribunal cannot apply non-UNCLOS rules without firstly establishing its juris-
diction because Article 293 states a tribunal must be one “having jurisdiction....”* The IC]
adopted a similar position when it refused to expand its jurisdiction in the Genocide Con-
vention case as defined by the compromissory clause of the Genocide Convention over
other alleged breaches to the applicable law, even if the alleged breaches were to peremptory
norms.* The tribunals in the MOX Plant and Chagos cases took the same position by dis-
tinguishing between jurisdiction in Article 288 and applicable law in Article 293(1).* There-
fore, Article 293(1) per se does not provide a basis for jurisdiction over a sovereignty dispute.

3.1.3 ArTIcLE 298(1)(A)(1) (OPTIONAL EXCEPTIONS)

Sovereignty disputes are not explicitly mentioned in the Convention except under
Article 298(1)(a)(i). This Article, as elaborated in section 2.2, permits any state party to
exclude disputes concerning maritime delimitation or historic titles from the compulsory
procedures, although these disputes could still be subject to compulsory conciliation. How-
ever, in that case, the Article explicitly excludes “any dispute that necessarily involves the
concurrent consideration of any unsettled dispute concerning sovereignty or other rights
over continental or insular land territory”* from compulsory conciliation.

Mauritius argued in the Chagos case that this last clause means a contrario that sov-
ereignty disputes shall be within the scope of the Convention in the absence of a decla-
ration.*® But the tribunal rejected this argument stating that “[t]he negotiating records of
the Convention provide no explicit answer regarding jurisdiction over territorial sover-
eignty.”** The tribunal added that “had the drafters intended that such [sovereignty] claims
could be presented as disputes ‘concerning the interpretation or application of the Conven-
tion,” the Convention would have included an opt-out facility for States not wishing their
sovereignty claims to be adjudicated, just as one sees in Article 298(1)(a)(i) in relation to
maritime delimitation disputes.” However, the methodology of the tribunal in reaching
its conclusion is neither clear nor comprehensive.

Article 298(1)(a)(i) is a treaty provision and thus its interpretation shall be subject to
Articles 31-33 of the VCLT. Article 32 of the VCLT permits recourse to the travaux prépara-
toires of the treaty and the circumstances of its conclusion only in order to determine the
meaning when the interpretation according to Article 31 leaves the meaning ambiguous,
obscure, manifestly absurd or unreasonable. The tribunal, nevertheless, did not attempt to
interpret Article 298(1)(a)(i) according to the elements mentioned in Article 31 of the VCLT
(i.e., the “ordinary meaning” of the provision) which might have led to a different conclu-
sion, or even provided a convincing and consistent legal basis for the same conclusion. One
apt illustration of the weakness of the tribunal’s analysis is that the minority, in reaching its
opposite conclusion, relied on the same travaux préparatoires that the majority relied on.
The minority argued that if the negotiating records of the Convention provide no explicit
answer regarding jurisdiction over sovereignty disputes, then this should not provide a jus-
tification for “reading a limitation into the jurisdiction” of the tribunal.*
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3.2 The Renvoi Provisions of the Convention

This part examines whether a tribunal can exercise jurisdiction over a sovereignty dis-
pute based on a provision in the Convention that might indirectly provide such a juris-
diction on the basis of a renvoi in a provision. UNCLOS includes few provisions which
refer in general terms to the observance of “other rules of international law” (Article 2.3)
and “rights” of other states (Articles 2.3, 56.2 and 194.4) while applying the Convention.
Whether and to what extent such general renvoi allow an UNCLOS court or tribunal to
assert its jurisdiction over ancillary sovereignty disputes was discussed by the Chagos MPA
tribunal and literature. This part concludes that the tribunal’s methodology in interpreting
these renvoi is imperfect.

3.2.1 THE RENVOI TO “OTHER RULES OF INTERNATIONAL
LAw” IN ARTICLE 2(3) OF THE CONVENTION

Article 2(3) states that “the sovereignty over the territorial sea is exercised subject to
this Convention and to other rules of international law.”” Thus, the claimant state might
argue that the international law sources (treaty or customary international norm) con-
cerning the sovereignty dispute are within these other rules of international law, and hence
within the scope of the Convention under Article 288(1).

However, the tribunal in the Chagos case found that the travaux préparatoires of Arti-
cle 2(3) show that the International Law Commission (ILC) intended that “the obligation in
Article 2(3) is limited to exercising sovereignty subject to the general rules of international
law.”*® Hence, the tribunal did not find that the Lancaster House Undertakings (LHU),
which regulate sovereign rights over land and water of the Chagos Archipelago in which
Mauritius had an interest that the tribunal declare those undertakings to be binding, rep-
resented part of the “general rules of international law” for which the Convention cre-
ates an obligation of compliance. However, the tribunal found that general international
law requires the United Kingdom to act in “good faith” with regard to the rights of other
states.”” The minority, on the other hand, although relying on the same travaux prépara-
toires, reached a different conclusion, declaring that “the reference to ‘other rules of inter-
national law’ encompasses obligations arising from commitments by the coastal State
bilaterally or even unilaterally, as well as commitments based upon customary international
law...*0

Here also the tribunal’s methodology is unclear, and its conclusion is imprecise. Arti-
cle 32 of the VCLT permits recourse to the travaux préparatoires of the Convention only
after attempting to interpret the provision according to the elements mentioned in Arti-
cle 31 of the VCLT. The tribunal did not attempt to evaluate the “ordinary meaning” of the
other rules of international law in light of the Convention’s “object and purpose.” Also, add-
ing the qualifier “general” raises questions about its consistency with the “ordinary mean-
ing” given to other rules of international law and how this can happen by what should be
a supplementary means of interpretation (travaux préparatoires). Besides, the tribunal did
not attempt to interpret the provision in light of the “relevant rules of international law”
according to Article 31(3)(c) of VCLT as will be examined in section 5.* By adhering to
the maxims of treaty interpretation, the tribunal would have laid down a more convincing
and consistent legal basis to its conclusion even if it would have eventually been the same
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conclusion. Moreover, there is no consensus in literature and case law on the scope of the
“general rules of international law” found by the tribunal.*?

3.2.2 THE RENvVOI TO THE “RIGHTS” OF OTHER STATES
UNDER ARTICLES 2(3), 56(2) AND 194(4) oF THE CONVENTION

3.2.2.1 Identifying the “Rights” of Other States. The tribunal in the Chagos case found
that the other rules of international law in Article 2(3) impose an obligation of good faith
regarding the rights of other states. Similarly, Article 56(2) declares that the coastal State
shall have due regard to the “rights and duties of other States,” and Article 194(4) provides
that States shall refrain from unjustifiable interference with activities carried out by other
states in the exercise of “their rights and in pursuance of their duties.” Hence, the tribunal
found that each of these obligations requires the United Kingdom to “consult” with Mauritius
and to conduct a “balance” between the United Kingdom’s rights and interests and those of
Mauritius.** As a result, the tribunal held that the United Kingdom violated Articles 2(3),
56(2) and 194(4) because it violated its procedural obligation to “consult” and “balance” with
regard to Mauritius’ rights and interests and not because it violated these substantive rights
per se.** However, a few remarks can be made.

First, such a finding entails a contradiction in the tribunal’s line of reasoning because
although the tribunal previously declined jurisdiction over the “coastal state” question,
here the tribunal considered the United Kingdom to be a “coastal state” that is obliged by
the Convention to “consult” and “balance” with another state which the tribunal consid-
ered to be Mauritius.*”

Second, while the tribunal indicated that it was just deciding on the United Kingdom’s
mere “procedural” obligation to “consult” with Mauritius regarding the latter’s rights
instead of deciding on any violation to these rights per se, the tribunal in fact went beyond
that and identified exactly Mauritius’s rights by engaging in a long examination of Mauri-
tius’s rights and interests under an outside instrument (Lancaster House Undertakings).*¢
Was the latter substantive analysis necessary for the tribunal’s declared objective to assess
the United Kingdom’s mere “procedural” obligation to “consult” with Mauritius regarding
the latter’s rights?

Third, did the tribunal have jurisdiction to examine these rights and interests espe-
cially if they were derived from a disputed source outside the Convention? Relatedly, was
it appropriate for the tribunal to determine these non-UNCLOS rights and interests with
a decision in the dispositif and thus within the res judicata of the judgment? The answer to
these questions is in the negative. With respect to its jurisdiction, although the tribunal did
not hold that the LHU were “breached,” still it made a significant decision that these exter-
nal undertakings are “binding.” Consequently, the tribunal’s findings that the 1965 Agree-
ment is a binding international treaty as well as its related undertakings represent a success
to Mauritius regarding its sovereignty dispute, which is based on the same Agreement.*
Thus it is necessary to return back to the basis on which the tribunal relied in exercising its
jurisdiction to assess whether it was entitled to assert its jurisdiction over Mauritius’s non—
UNCLOS rights under the 1965 Agreement.

3.2.2.2 Jurisdiction Over Identifying the “Rights” of Other States. The tribunal in the
Chagos case based its jurisdiction on Article 288(1) and Article 297(1)(c) which states that a
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dispute concerning the interpretation or application of the Convention occurs when “....it
is alleged that a coastal State has acted in contravention of specified international rules
and standards for the protection and preservation of the marine environment which are
applicable to the coastal State, and which have been established by this Convention or through
a competent international organization....”®

Accordingly, based on the previous provisions, the tribunal assumed that its jurisdic-
tion permits it to decide on Mauritius’s rights and interests under an outside disputed instru-
ment, the 1965 Agreement.* The tribunal stated that “the legal effect of the 1965 Agreement
is also a central element of the Parties’ submissions on Mauritius’ Fourth Submission, inso-
far as it involves the Lancaster House Undertakings. The tribunal finds that its jurisdiction
with respect to Mauritius’ Fourth Submission [...] permits it to interpret the 1965 Agreement
to the extent necessary to establish the nature and scope of the United Kingdom’s undertak-
ings.”” However, it is unclear on what basis the tribunal expanded its jurisdiction over the
1965 Agreement. Article 297(1)(c) only provides jurisdiction concerning those international
rules and standards for the protection of the marine environment which have been estab-
lished by the Convention or through a competent international organization. Such an exercise
of jurisdiction goes against the “ordinary meaning” of Article 297(1)(c).

IV. Jurisdiction Over Sovereignty
Disputes Under the Notion
of Incidental Jurisdiction

Although the tribunal in the Chagos case eventually found that none of the provisions
of the Convention provide jurisdiction over the sovereignty dispute over the Chagos Archi-
pelago, the tribunal indicated that itself could exercise jurisdiction over a sovereignty dis-
pute under the incidental jurisdiction maxim.

4.1 Incidental Jurisdiction in the Chagos MPA Award

The tribunal mentioned that it had incidental jurisdiction over sovereignty disputes in
two instances: first, it mentioned in the course of interpreting Article 298(1)(a)(i) of the Con-
vention, second, as a general rule independent of any provision. With regard to Article 298(1)
(a)(i), the tribunal, after rejecting Mauritius’s a contrario reading of the Article, added that “at
most, an a contrario reading of the provision supports the proposition that an issue of land
sovereignty might be within the jurisdiction of a Part XV court or tribunal if it were genuinely
ancillary to a dispute over a maritime boundary or a claim of historic title.”

Then, the tribunal mentioned its incidental jurisdiction as a general rule indepen-
dent of any provision by declaring that “as a general matter, [...] where a dispute concerns
the interpretation or application of the Convention, the jurisdiction of a court or tribunal
pursuant to Article 288(1) extends to making such findings of fact or ancillary determina-
tions of law as are necessary to resolve the dispute presented to it”? and that “the Tribunal
does not categorically exclude that in some instances a minor issue of territorial sovereignty
could indeed be ancillary to a dispute concerning the interpretation or application of the
Convention.”” However, the previous is not free from ambiguity.
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First, with regard to the finding of incidental jurisdiction under Article 298(1)(a)(i),
the link between such a jurisdiction and the Article is unclear. Normally, the interpreta-
tion of Article 298(1)(a)(i) is expected to lead to a finding that a sovereignty dispute is either
within the tribunal’s jurisdiction or not. Thus, how could it be inferred from the a contrario
reading of Article 298(1)(a)(i) that it supports the proposition that a tribunal has incidental
jurisdiction? Incidental jurisdiction, if existing on the basis of a provision, shall be consid-
ered a “primary,” rather than an incidental, jurisdiction.

Second, the relation between the incidental jurisdiction the tribunal found under
Article 298(1)(a)(i) and its general rule of incidental jurisdiction is ambiguous. It is unclear
whether the tribunal’s incidental jurisdiction shall apply only with regard to a “dispute
over maritime boundary or a claim of historic title” under Article 298(1)(a)(i) or if it shall
apply generally with regard to any “dispute concerning the interpretation or application of
the Convention.”*

Third, and connected to the second point, it is unclear whether a tribunal’s incidental
jurisdiction can apply in cases where a state submitted an Article 298(1)(a)(i) declaration. If
the incidental jurisdiction applies only with regard to a “dispute over maritime boundary
or a claim of historic title,” then an Article 298(1)(a)(i) declaration would hinder the appli-
cation of a tribunal’s incidental jurisdiction.”® Nevertheless, if the incidental jurisdiction
applies generally with regard to any “dispute concerning the interpretation or application
of the Convention,” then an Article 298(1)(a)(i) declaration would not necessarily hinder a
tribunal’s incidental jurisdiction.

Fourth, with regard to the conditions for exercising incidental jurisdiction, the sov-
ereignty dispute has to be “minor,” which is a vague condition. Therefore, tribunals are
encouraged to set concrete criteria for the application of this condition, otherwise they will
decide on it subjectively.*® Thus, a judgment will be less persuasive, and non-compliance
will be more probable.

4.2 Incidental Jurisdiction in Other Case Law

In stating its general incidental jurisdiction over sovereignty disputes, the tribunal in
the Chagos case cited the Certain German Interests in Polish Upper Silesia case.”” In the lat-
ter case, the Permanent Court of International Justice (PCIJ) derived limited jurisdiction
from a compromissory clause in the Geneva Convention. The PCIJ, however, found that
“the interpretation of other international agreements is indisputably within the compe-
tence of the Court if such interpretation must be regarded as incidental to a decision on a
point in regard to which it has jurisdiction.”® Hence, although the PCIJ required the ancil-
lary determination to be “incidental,” the tribunal in the Chagos case stated that it has to be
“necessary,” though citing the Certain German Interests in Polish Upper Silesia case. Thus,
it is not clear whether only one or both conditions are required. Also, the PCI]J did not clar-
ify the basis of its finding. But H. Lauterpacht assumed that the Court relied on the prin-
ciple of effectiveness of treaty obligations.”® However, effectiveness as a basis cannot exist
with respect to ancillary sovereignty disputes particularly, as will be elaborated in section
5.1

Moreover, the ICJ in the Croatian Genocide case derived limited jurisdiction from
the compromissory clause of the Genocide Convention. The Court, however, found that

Revisiting Jurisdiction of UNCLOS Courts and Tribunals 15



although it had no power to rule on alleged breaches of other obligations under interna-
tional law, it is not prevented from “considering, in its reasoning, whether a violation of
international humanitarian law or international human rights law has occurred to the
extent that this is relevant for the Court’s determination of whether or not there has been
a breach of an obligation under the Genocide Convention™® The Court also did not clar-
ify the basis of its finding. It seems though the Court is differentiating here between “rul-
ing” in the dispositif on the alleged breaches to the outside rules and “considering [them] in
the reasoning.” However, this differentiation cannot be applied to ancillary sovereignty dis-
putes particularly, as will be elaborated further in section 5.2.

Furthermore, the tribunal in the Eritrea/Yemen case derived limited jurisdiction from
a special agreement to determine sovereignty and delimit maritime boundaries. However,
the tribunal asserted its jurisdiction to determine a party’s basepoints as it deemed it “nec-
essary” for its primary jurisdiction. Here also the tribunal did not clarify the basis of its
finding. The tribunal found that it “does however have to decide on the basepoints which
are to control the course of the international boundary line.” A similar approach was
adopted by the UNCLOS Annex VII Tribunal in the recent Enrica Lexie award. In response
to a claim by the claimant (Italy) that the Marines arrested by the respondent (India) are
entitled to “immunities” under general international law, the tribunal asserted its inciden-
tal jurisdiction over the “immunity” dispute as the tribunal “could not provide a complete
answer to the question as to which Party may exercise jurisdiction without incidentally
examining whether the Marines enjoy immunity” and hence characterizing the immunity
dispute as falling within “questions preliminary or incidental to the application.”?

By contrast, the ICJ in the Malaysia/Singapore case had limited jurisdiction to deter-
mine sovereignty over South Ledge, but the latter appeared to be a low-tide elevation and
accordingly should belong to the state in the territorial waters of which it is located. Thus,
instead of declaring that it has an incidental jurisdiction to delimit these territorial waters,
the Court declined to exercise its primary jurisdiction in view that it had not been man-
dated to delimit the territorial waters of the parties.®®

Therefore, all the previous cases indicate the absence of a precise and consistent frame-
work concerning the application of incidental jurisdiction by international courts and tri-
bunals. Interestingly, the same exists in domestic courts. In the United States, the federal
courts, which possess a limited jurisdiction vis-a-vis state courts by virtue of the U.S. Con-
stitution, commonly exercise incidental jurisdiction over ancillary determinations. Never-
theless, the methodology used by federal courts to assert their incidental jurisdiction has
been described as confused and haphazard.®* Hence, the discussion will now turn to the
relevant principles of international law in search of whether they can mandate or prohibit
the exercise of such a jurisdiction over sovereignty disputes by UNCLOS tribunals.

V. Incidental Jurisdiction Over Sovereignty
Disputes Under the Principles
of International Law

Article 31(3)(c) of VCLT states that in treaty interpretation “any relevant rules of inter-
national law” applicable in the relations between the parties shall be taken into account.
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As IC]J stated in the Right of Passage case: it is a rule of interpretation that a text emanating
from a Government must, in principle, be interpreted as producing and intended to pro-
duce effects in accordance with existing law and not in violation of it.** Consequently, the
ECHR held that “it must also take into account any relevant rules of international law when
examining questions concerning its jurisdiction.”¢

The “rules” mentioned in Article 31(3)(c) have to be applicable between the parties
regardless of whether they are named “rules,” “principles,” “maxims,” etc. The ICJ and ILC
do not make a distinction between “rules” and “principles,” but they agree that the latter
may be regarded as norms with a more general and more fundamental character.®” In the
Gulf of Maine case, the Chamber of the IC] stated that “the association of the term ‘rules’
and ‘principles’ [in the Special Agreement] is no more than the use of a dual expression to
convey one and the same idea, since in this context ‘principles’ clearly means principles of
law, that is, it also includes rules of international law in whose case the use of the term ‘prin-
ciples’ may be justified because of their more general and more fundamental character.”®

Effectiveness and state consent are widely recognized principles of international law.
For example, in the LaGrand case, the IC] was faced with the question of whether it had
the power to order provisional measures that were binding. There, the ICJ also adopted an
interpretation of Article 41 of the ICJ Statute in accordance with the principle of effective-
ness to find that its provisional measures had mandatory force. Besides, the PCI]J stated that
the principle of consent is related to “a fundamental principle of international law, namely,
the principle of the independence of States.” Hence, as effectiveness and state consent are
principles of international law applicable in a general manner, they are included within the
scope of VCLT Article 31(3)(c).

Accordingly, this part examines whether incidental jurisdiction over sovereignty dis-
putes can be asserted under the principle of effectiveness or prevented under the principle
of state consent.

5.1 Asserting Incidental Jurisdiction Over Sovereignty
Disputes Under the Principle of Effectiveness

This section will examine a tribunal’s incidental jurisdiction over sovereignty dis-
putes in light of the principle of ut res magis valeat quam pereat or effectiveness. According
to Fitzmaurice, effectiveness provides that “treaties are to be interpreted with reference to
their declared or apparent objects and purposes; and particular provisions are to be inter-
preted so as to give them their fullest weight and effect consistent with the normal sense
of the words and with other parts of the text, and in such a way that a reason and a mean-
ing can be attributed to every part of the text.”’® The doctrine of “inherent jurisdiction” is
the progeny of the doctrine of effectiveness regulating the extent of the powers of a court
regarding its procedures.

Fitzmaurice defined inherent jurisdiction as jurisdiction that is necessary of any court
of law to be able to function.” However, inherent jurisdiction is still controversial within
the realm of international adjudication. Briggs, on one hand, sees inherent powers as pow-
ers that a court may use to support the exercise of its primary jurisdiction and may be com-
pulsorily exercised independently of the respondent’s consent.”” Thirlway, on the other hand,
takes a restrictive view by arguing that jurisdiction is not a general property vested in a court
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or tribunal, but it is the power to make a determination on specified disputed issues that
will be binding on the parties because that is what they have consented to.”” Nevertheless,
international courts commonly claim that they possess inherent jurisdiction, independent
from their constituent instruments, to assume procedural powers like compétence de la com-
pétence, ordering provisional measures, conducting site visits and ordering expert reports.*

In addition, “inherent jurisdiction” is the conceptual source for “incidental jurisdic-
tion.” As Fitzmaurice argues, “[a]lthough much (though not all) of this incidental juris-
diction is specifically provided for in the Court’s Statute, or in Rules of Court which the
Statute empowers the Court to make, it is really an inherent jurisdiction, the power to exer-
cise which is a necessary condition of the Court—or any court of law—being able to func-
tion at all.””

Yet, incidental jurisdiction over the subject matter has not been commonly treated
under the progeny of inherent jurisdiction yet. So far, no effort has been made to develop
a progeny of the principle of effectiveness with respect to the expansion of the powers of a
court regarding its subject matter, although expansions in procedures and the subject mat-
ter are common in that in both a court expands its power without a basis in its constituent
instrument and thus implicates the principles of effectiveness and consent. This explains
why the practice of incidental jurisdiction is haphazard, as has been noted in section 4.2
above.

Therefore, as the inherent jurisdiction concept has been used as a progeny for regulat-
ing the extent of a court’s powers over the procedures, it could be also used as a progeny for
regulating the extent of a court’s powers over the subject-matter. Accordingly, exploring
the rationales behind inherent jurisdiction should be useful in conceptualizing incidental
jurisdiction over the subject-matter.

The IC] found in the Nuclear Tests case (1974) that it “possesses an inherent jurisdiction
enabling it to take such action as may be required, on the one hand to ensure that the exer-
cise of its jurisdiction over the merits, if and when established, shall not be frustrated, and
on the other, to provide for the orderly settlement of all matters in dispute.””®

However, it is not clear from what source of law the Court derived its inherent juris-
diction. Identifying the exact source of inherent jurisdiction is essential in identifying its
scope and limitations. The ICJ added in the Nuclear Tests case that “such inherent jurisdic-
tion, on the basis of which the Court is fully empowered to make whatever findings may be
necessary for the purposes just indicated, derives from the mere existence of the Court as a
judicial organ established by the consent of states, and is conferred upon it in order that its
basic judicial functions may be safeguarded.””’

Thus, it is clear, first, that the purpose of inherent jurisdiction is to safeguard the judi-
cial functions of the Court. Hence, the scope of inherent jurisdiction differs depending
on the court or tribunal applying it as international courts and tribunals differ in their
functions.” The Iran-United States Claims Tribunal affirmed this position by stating that
“in order to determine which powers international courts and tribunals may exercise as
inherent powers one must take into account the particular features of each specific court or
tribunal, including the circumstances surrounding its establishment.”” Therefore, by trans-
planting the same rationale to incidental jurisdiction, the application of incidental juris-
diction by the tribunal in the Chagos case shall not be necessarily the same as that applied
by the PCIJ in the Certain German Interests in Polish Upper Silesia case, which was cited by
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the tribunal, because the PCIJ and an UNCLOS tribunal differ in their establishment, fea-
tures and functions.

As a result, the principle of effectiveness requires, before asserting incidental juris-
diction over sovereignty disputes by an UNCLOS tribunal, first determining how such a
jurisdiction fits within the particular functions and features of UNCLOS tribunals and the
circumstances of their establishment. For instance, unlike the general function of the PCI]J
and ICJ which possess general jurisdiction, UNCLOS tribunals’ function is limited to set-
tling law of the sea disputes. Besides, UNCLOS tribunals differ in their establishment and
features from other international courts and tribunals. For example, the Convention does
not even require, in the establishment of its tribunals, an Annex VII arbitrator to have any
legal background or an ITLOS member to have any public international law background.®
Therefore, it is hard to argue that an UNCLOS tribunal should have incidental jurisdiction
over any minor or major sovereignty dispute.

Second, it is not clear from the Nuclear Tests case whether the source of inherent juris-
diction is the “mere existence of the Court as a judicial organ” or because it is “conferred
upon it.” On one hand, if the source is the former, then conferral is not needed.® Also, this
would indicate that inherent jurisdiction is based on a general principle of law. As a result,
by importing the same rationale to incidental jurisdiction, the principle of effectiveness
would require first determining whether there is a general principle of law that allows the
assertion of incidental jurisdiction over a sovereignty dispute. However, the general princi-
ples of law known in all domestic legal systems and eligible to be transferred to the realm of
public international law are very limited.** Moreover, it is doubtful whether the procedural
powers asserted by international courts are based on general principles of law as legal sys-
tems diftfer with respect to these procedural powers.* Thus, it is hard to contend that inci-
dental jurisdiction over an outside matter is based on a general principle of law, especially
since domestic courts enjoy compulsory jurisdiction and some are vested with the power to
refer ancillary issues to be decided by other competent courts.

On the other hand, if the source is the “conferral,” this would indicate that inherent
jurisdiction is based on consent and thus should be defined within the boundaries of treaty
interpretation.®* As a result, the principle of effectiveness would require first determining
whether incidental jurisdiction is possible, based on the object and purpose of the Conven-
tion and its provisions. Nevertheless, the tribunal in the Chagos case did not find that any
of the provisions of the Convention provide a basis for exercising jurisdiction over a sover-
eignty dispute.

Regarding UNCLOS Article 288 (Jurisdiction), the Chagos MPA tribunal adopted (as
mentioned in part 2.1.1) the “re-characterization test” and found that Mauritius’s submis-
sion that the United Kingdom was not the “coastal state” was characterized as primar-
ily relating to the sovereignty dispute over the Chagos Archipelago and thus does not fall
under Article 288.%> Regarding UNCLOS Article 298(1)(a)(i), the Chagos MPA tribunal
found that it does not provide jurisdiction over the sovereignty dispute at the present case
and at most, a contrario reading of that Article might provide incidental jurisdiction over
a minor sovereignty dispute that is genuinely ancillary to a dispute under UNCLOS. How-
ever, even the rationale behind this last finding is questionable as shown in section 4.1.
Consequently, it is hard to argue that the inherent jurisdiction concept may allow UNLCOS
tribunals to exercise incidental jurisdiction over ancillary sovereignty disputes.
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Therefore, the notion that incidental jurisdiction over sovereignty dispute could be
asserted under the principle of effectiveness is superficial. Hence, assessment will turn now
to whether the exercise of such a jurisdiction shall be prevented under the principle of state
consent.

5.2 Preventing Incidental Jurisdiction Over Sovereignty
Disputes Under the Principle of State Consent

International adjudication is based on the principle of consent. The PCIJ in the Eastern
Carelia opinion described the principle of consent as related to “a fundamental principle
of international law, namely, the principle of the independence of States.”® The Monetary
Gold principle is the progeny of the principle of state consent with respect to a court’s juris-
diction over a non-consenting state. Thus, this part explores the balances behind the Mone-
tary Gold principle and considers them in the practice of incidental jurisdiction.

The ICJ in the Monetary Gold case held that it cannot proceed in a matter when a
decision on the “legal interests” of a non-consenting state over which the Court has no
jurisdiction would not only be “affected” by a decision, but form “the very subject mat-
ter” of the decision.®” The Court stated that this is an application of a “well-established
principle of international law embodied in the Court’s Statute, namely, that the Court
can only exercise jurisdiction over a State with its consent.”®® This means that the Court
could exercise its jurisdiction if the implicated “legal interests” of a non-consenting state
would only be “affected” by the decision. However, in this situation, the non-consenting
state will be protected by Article 59 of the Statute which provides that “the decision of the
Court has no binding force except between the parties and in respect of that particular
case.”

Then, what test exactly does the Court adopt in identifying whether the legal interest
of the non-consenting state would only be “affected” or would form “the very subject mat-
ter” of the decision? The ICJ elaborated in the Nauru case that the test of the latter is “not
purely temporal but also logical,” so that deciding on the implicated legal interest is needed
as “a prerequisite” or “a basis” for the Court’s decision on its mainline jurisdiction.®* The
“prerequisite” decision in the Monetary Gold case precisely concerned the “international
responsibility” of a third state. Moreover, the Court in the El Salvador/Honduras case con-
sidered Nicaragua’s legal interests to be “affected” but not to constitute the “very subject
matter” of the judgment because the Court will not need to declare on Nicaragua’s “rights”
under the disputed condominium in the waters of the Gulf of Fonseca, but merely on the
disputed condominium as between El Salvador and Honduras only.”

Therefore, the case law makes it clear that, at least, a need to directly decide on an
“international responsibility” or “rights” of a non-consenting state would constitute a bar
to exercise jurisdiction. An advantage of the Monetary Gold formula is that it strikes a
balance between the principles of effectiveness and state consent. It does not preclude the
Court from exercising its mainline jurisdiction due to a mere “effect” on the legal interest
of a state over which it lacks jurisdiction ratione personae. But at the same time, it does not
bind that state with the findings of the Court. A disadvantage is that it opens the floor for
contradictions between the findings of different international courts and tribunals on the
same issue.
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What was observed with respect to the principle of effectiveness is also observed with
respect to the principle of state consent. Although the Monetary Gold principle is the prog-
eny of the principle of state consent with respect to the expansion of jurisdiction ratione
personae, there is no similar progeny with respect to the expansion of jurisdiction ratione
materiae, although the two fields implicate the general principle of state consent. While in
the former, a court assesses to what extent its decision would implicate a party over which it
lacks jurisdiction ratione personae, in the latter a court assesses to what extent its decision
would implicate an outside issue over which it lacks jurisdiction ratione materiae.

In addition, H. Lauterpacht observed that “numerous judgments show the Court
‘bearing in mind the fact that its jurisdiction is limited, that it is invariably based on the
consent of the respondent and only exists in so far as this consent has been given.”*' Thus, no
reason appears to differentiate between the criteria that regulates when there is no consent
in toto (Monetary Gold principle) and when there is only a limited, partial or incomplete
consent (implicated issue). Therefore, exploring the balances behind the Monetary Gold
principle would be useful in assessing incidental jurisdiction over sovereignty disputes.”

This first depends on whether the Monetary Gold principle is confined to the IC]J. The
answer is in the negative.”> As mentioned, the IC] stated with respect to the Monetary Gold
principle that this is an application of a “well-established principle of international law
embodied in the Court’s Statute.”®* This means that the principle is applicable to any court
or tribunal operating within the corpus of public international law, including UNCLOS tri-
bunals. Moreover, the tribunal in Larsen v. Hawaiian Kingdom rejected the argument that
the principle was applicable only to the ICJ.>* Second, the terms the framers of UNCLOS
used in Article 298(1)(a)(i) to exclude ancillary sovereignty disputes from compulsory con-
ciliation resembles those used in the Monetary Gold principle. Article 298(1)(a)(i) excluded
any dispute that “necessarily involves the concurrent consideration” of any dispute concern-
ing sovereignty.”® Third, the test used by the tribunal in the Chagos case with regard to the
tribunal’s incidental jurisdiction over minor sovereignty disputes resembles that used in
the Monetary Gold principle. In the former, the tribunal stated it cannot exercise jurisdic-
tion when the “real issue in the case” and the “object of the claim” do not relate to its main-
line jurisdiction. In the latter, the IC]J stated it cannot exercise jurisdiction when “the very
subject matter” of its judgment is the legal interests of a non-consenting party.

Therefore, by adopting the same balances of the Monetary Gold principle in assessing
incidental jurisdiction over sovereignty disputes, an UNCLOS tribunal has to decide whether
deciding on such a dispute would entail a direct decision on the “international legal responsi-
bility” or “rights” of a party. It might be argued that a tribunal incidentally deciding on a sov-
ereignty dispute can just decide which party is the sovereign under international law, without
necessarily deciding on its “international responsibility.” However, a response to this is that
even in such a case the judgment is directly deciding on the “rights” of a party and thus these
rights constitute the “very subject matter” of a part of the judgment as noted in EI Salvador/
Honduras case. Therefore, incidental jurisdiction should be declined.

Also, it might be argued that a tribunal can identify who is the sovereign party in its rea-
soning rather than in its dispositif, thus no binding effect would entail the determination on
sovereignty per se, and thus, technically, no judicial decision on “rights” would occur. Instead,
what might occur would not exceed an “effect” on the legal interests of a party, hence it is a
situation under the Monetary Gold principle considered not to prevent the exercise of full
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jurisdiction. Nevertheless, a response to the previous is that even identifying who is the sov-
ereign party in the reasoning of a judgment would be binding in this case and thus a judicial
decision on “rights” would occur. This is because the res judicata of a judgment extends to its
essential reasons.”” Thus, here also incidental jurisdiction should be declined.

As a result, whether the ancillary sovereignty dispute is minor or major should be
immaterial. Therefore, the tribunal’s finding in the Chagos case that it might exercise juris-
diction over a minor issue of territorial sovereignty ancillary to its primary jurisdiction
departs from the balances of the principle of consent as reflected in the Monetary Gold
principle.”® Therefore, the principle of state consent should prevent an UNCLOS tribunal
from exercising incidental jurisdiction over any ancillary sovereignty dispute.

VI. Conclusion

Incidental substantive disputes exist before various courts and tribunals with respect
to different sorts of disputes. It becomes more sensitive when the ancillary dispute is a sov-
ereignty dispute because territorial sovereignty is the most reflective form of state sov-
ereignty, and thus states are not expected to comply with its subjugation to any sort of
jurisdiction that is prima facie unsubstantiated. Regrettably, the international practice of
exercising jurisdiction over an external ancillary dispute is haphazard due to the absence
of a framework. Therefore, this paper argues that courts and tribunals are encouraged to
adopt a “systematic approach” in assessing whether they can expand their jurisdiction over
the subject-matter. That approach would require a tribunal to first interpret its relative pro-
visions following the interpretation maxims in Articles 31-33 of the VCLT. Meanwhile,
pursuant to Article 31(3)(c) of VCLT, a tribunal should take into consideration the rela-
tive principles of international law which here are the principles of effectiveness and state
consent.

By applying this systematic approach to the problem of sovereignty disputes before
UNCLOS tribunals, it appears that neither of the relevant provisions of UNCLOS pro-
vides its Part XV tribunals jurisdiction over a sovereignty dispute. In addition, the exer-
cise of such a jurisdiction cannot be asserted by the principle of effectiveness and is
inconsistent with the principle of state consent. Hence, UNCLOS tribunals have no basis
to exercise jurisdiction over a sovereignty dispute even if it was minor, in contrast to the
position of the tribunal in the Chagos case. As a result, any future claimant state should
not be able to have a finding by an UNCLOS tribunal concerning an ancillary sover-
eignty dispute.

Other international courts and tribunals facing incidental substantive disputes should
adopt the same systematic approach based on Articles 31-33 of the VCLT. Each tribunal also
has to examine how the principle of effectiveness fits within its particular features and to what
extent it allows exercising jurisdiction over an incidental substantive dispute without disturb-
ing the balance of the principle of state consent. Therefore, it is expected that the extent of a
tribunal’s jurisdiction over an incidental substantive dispute will vary according to the tribu-
nal and the subject matter. However, there is a difference between variations based on a sys-
tematic approach and haphazard applications based on subjective positions.
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Purpose—The Indo-Pacific region’s geopolitical climate is fluctuating due to the con-
testation between the U.S. and China. Amid this, the region is observing a quiet shift
and increasing engagement between states whose interests align. India and South Korea
have emerged as like-minded states practicing a balanced foreign policy in the region, as
they face similar challenges and share values and respect for a rules-based order in the
Indo-Pacific region. This research paper focuses on analyzing the defense cooperation in
the Indo-Pacific region undertaken by India and South Korea with each other and other
states.

Design, Methodology, Approach—This paper has used content analysis as an approach.

Findings—With the great power competition between the U.S. and China growing in
severity, the overspilling of the security competition in the Indo-Pacific region will make
the regional contest more bipolar, forcing countries to rethink their national security and
defense. States like India and South Korea will find it challenging to align entirely with
either major power, as doing so restricts their strategic autonomy and constrains their eco-
nomic interests. The contesting space between the U.S. and China restricts the scope of
maneuvering for countries that wish to practice strategic autonomy, like ASEAN mem-
bers and earlier non-aligned countries. Such geopolitical polarization gives India and
South Korea space to emerge as legitimate alternatives to significant powers as partners in
strengthening their defenses—in other words, a better, safer alternative choice to cooperate
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in strengthening their defenses. Therefore, India and South Korea must strengthen the
Indo-Pacific region’s defense security by collaborating, cooperating, and creating an alter-
native avenue for countries that also share goals of upholding, protecting, and maintaining
the region’s stability, yet avoiding the great power rivalry.

Practical Implications—This paper argues that “like-minded countries,” here India
and South Korea, can work together and strengthen cooperation in the defense sector to
bring stability and ensure the region’s prosperity by avoiding getting drawn into great
power contestation in the region.

Keywords: cooperation, defense, India, Indo-Pacific, South Korea

I. Introduction

The Indo-Pacific region has gained traction in the contemporary geopolitical
game due to the U.S.-China political contest. The rise of the Indo-Pacific concept lies
at the center of the contemporary power shift happening in the world. The change from
Asia-Pacific to Indo-Pacific signifies the elevation of strategic considerations because
of the focus on traditional security, particularly maritime security. The Indo-Pacific is
an amalgamation of different interpretations of states’ interests that exist in the contig-
uous geographical region and beyond in the Indian and Pacific Oceans. It is also a mal-
leable concept that is changing with time and space, giving it more flexibility to adapt to
differing perceptions, still with a strong maritime foundation. The Indo-Pacific concept
is essentially a maritime concept focused on bringing together the Indian and Pacific
Oceans. This concept was evoked by Shinzo Abe as he referred to the coming together
of the two seas of prosperity and freedom as the “Confluence of two seas” in his address
to the Indian parliament in 2007.! However, the concept finds its roots in the work of
different scholars. The earliest trace of the Indo-Pacific concept in India was found in
the book India and the Pacific World by author Kalidas Nag in 1947, where he looked at
the connectedness across Asia through the “historical connect and cultural relations.”
Karl Haushofer, a German geopolitical thinker, is another prominent scholar who con-
tributed to the Indo-Pacific concept.’ Visible manifestations of the rising prominence
of the Indo-Pacific region include the changing power dynamics in the region, forma-
tion of new alignments and realignments, U.S.-China rivalry, and the emerging nexus
between security-economic-technological aspects in state strategy. Amid the shifting
focus toward the Indo-Pacific region, there is a fear that the new rivalry may give rise
to an arms and technology race between the U.S. and China. The rising military power
and capabilities of both countries have forced many countries to build military strength.
Some countries have leveraged the developing and existing defense manufacturing ded-
icated to domestic demands to fill the region’s requirements. India and South Korea
are particularly interested in engaging in the region by selling their military assets and
equipment. Both countries see an opportunity to enhance demand by building defense
relations with regional states through various mechanisms.

South Korea and India share the perspective of resolving disputes through dip-
lomatic negotiations rooted in international laws and norms. However, both coun-
tries want to avoid the strategic dilemma by opposing polarization. India and South
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Korea’s interests converge in ensuring that the region remains free of great power rivalry
because it would force them to take a position risking their national security. India
and South Korea want the role of the U.S. to be limited to a strategic stabilizer state
rather than starting a new cold war. In this context, both countries have worked with
regional “like-minded” states to uphold stability and further economic prosperity. This
paper acknowledges that defense cooperation expands beyond the Indo-Pacific region of
both countries. However, it has limited the scope of cooperation of India and South
Korea to the Indo-Pacific region (geography as stated in their respective Indo-Pacific
strategies).

The paper first analyzes the common factors both countries share in expanding
defense cooperation in the Indo-Pacific region. This is followed by elaborating on the
respective visions of India and South Korea in the Indo-Pacific region. Then it evaluates the
application of their respective visions in the region and concludes by tracing the strength-
ening of India-South Korea cooperation in the defense sector and briefly discussing the
possibilities of further collaboration. The research is based on primary sources like state
strategies, leaders’ speeches, government documents, and secondary sources from think
tanks, newspapers, journal articles, and analytical pieces.

II. Defense Cooperation Based
on Two Strands: Strategic Stability
and Economic Considerations

India and South Korea have followed different approaches in the Indo-Pacific region
while cooperating with states on military-tech supplies, strategic stability, and economic
benefits. The approaches have two main strands on which cooperation and engagement
take place—strategic stability and economic benefits. The strategic stability factor focuses
on maintaining stability in the Indo-Pacific region. In other words, this approach focuses
on strengthening, modernizing, and enhancing military, technological and research devel-
opments with “like-minded” countries in the Indo-Pacific region. The second strand,
economic considerations, sees cooperation as creating a sector that adds to the econo-
my’s growth. There exists a varied degree of appropriation in the case of both India and
South Korea while cooperating in the domain of military-tech. The different approaches
followed by both states have been shaped by the new geopolitical developments in their
respective region, mainly with the rise of China as the new threatening power. Recently, the
Indo-Pacific region has dominated the geopolitical conversation; India and South Korea
have tried to leverage the situation to strengthen their military cooperation with states in
the region to maintain strategic stability and benefit from economic considerations. The
emphasis on strategic stability and economic considerations varies with the foreign policy
and strategic visions of both India and South Korea.

2.1 Strategic Stability

As the geopolitical environment in the world is shifting toward a more competi-
tive one due to the rise of China, the consequences of the changing power equation
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between the U.S. and China will generate implications for the Indo-Pacific states’ mili-
tary buildup. The world military expenditure surpassed US$2 trillion for the first time.*
The trend in military spending in Asia and Oceania, which amounts to US$586 billion,
increased by 2.5% in 2021 compared to 2020 due mainly to the increase by India and
China.’ This additional expenditure signals new strategic thinking developing in the
Indo-Pacific region states. Among the states in the top ten military expenditures, five
are Indo-Pacific states, including China at the second position, followed by India in third
and Saudi Arabia, Japan, and South Korea in eighth, ninth, and tenth positions.®* Among
the top forty states leading the list of military expenditure, 17 are Asian states, includ-
ing Australia, Iran, Indonesia, Thailand, Taiwan, Singapore, and Israel.” The share of
the Indo-Pacific states in the top 15 world-leading military expenditure states is led by
China (14%), India (3.6%), Saudi Arabia and Japan (2.6%), South Korea (2.4%), and Aus-
tralia (1.5%).%

In the Indo-Pacific region, the sub-regional trend of military expenditure is dom-
inated by East Asia, which saw an increase in expenditure for the 27th consecutive year
and which stood at US$411 billion in 2021.° Asia and Oceania saw a rise of 0.2% (higher
than 2020), an allocation of 6.7% for the military budget as a percentage of total bud-
get.”? The increasing defense and military expenditures have led to states sharing a
common strategic vision in the Indo-Pacific region. The exploration of the common
understanding is also due to the need to ensure a balance of power and stability in the
region. As the geopolitical environment destabilizes due to the difference in the bal-
ance of power and rising insecurity, states that are in a position to bring stability to the
region will find ways and mechanisms to do so. India and South Korea share the per-
spective of a stable and inclusive Indo-Pacific that is not dominated by a great-power
rivalry. Both these post-colonial Asian states share the understanding of challenges the
states face in the region, such as development, digitization, and modernization. India
and South Korea have experienced the fallout of the Cold War and the shrinking space
it provides for states to pursue their national interests, hence the understanding that
to cooperate and engage with each other and other states in the Indo-Pacific region
will ensure that the rising U.S.-China rivalry does not subserve the challenges in the
region. India and South Korea agree on the need to maintain a rules-based interna-
tional order that upholds transparency, inclusiveness, and openness." This partnership
is based on maintaining regional strategic stability through better and closer coopera-
tion in bilateral, minilateral, and multilateral forums. Driving factors behind the India-
South Korea partnership include agreements with “like-minded” countries, emerging
defense manufacturing sectors, and growing defense relations. First, amid narrowing
space for diplomacy and multilateralism, both countries share, to a certain extent, val-
ues of liberal international order and the pursuit of strategic autonomy. Second, they
share the same strategic reality—bounded by a nuclear weapons state and located in
high-security geography—influencing them to think alike. In other words, India and
South Korea share the same geopolitical experiences but in different geography and
contexts. Third, the strengthening strategic partnership between the two countries has
led to the development of substantial defense relations and is expected to grow further.
The growing cooperation between India and South Korea’s militaries is also due to a
legacy of military cooperation because of their neighbors—Pakistan and North Korea.

30 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, SUMMER/FALL 2023



In addition, India and South Korea face the same strategic reality—nuclear threat and
military confrontation. India faces strategic threats and risks from its neighbors Paki-
stan and China, and South Korea from North Korea’s emerging nuclear and ballistic
weapons program. India and South Korea exercise a different degree of strategic auton-
omy in their foreign policy. India’s strategic autonomy posture has changed since the
Cold War when it pursued a foreign policy of non-alignment to post-Cold War when
it adopted multi-alignment that emphasized issue-based cooperation. This approach
is based on cultivating better ties with major power centers recognizing the emerging
multipolarity. From an alliance perspective, the new Indian foreign policy practice may
seem confusing to others. However, what remains at the core is the pursuit of political
objectives and maximization of national interests. The Indian approach stands against
dividing the world into binaries of good/bad, civilized/uncivilized, and democratic/
undemocratic, the template used by the alliance systems, but mainly by great powers
who see any diversion from the status quo as a challenge to their authority. India chal-
lenges these notions as it understands that if it wants to carve out a space for itself in
international relations, it needs to continue focusing on its issues and be an indepen-
dent voice of reason. Like India’s multi-alignment policy that focuses on diversifying
state relations, South Korea’s global pivotal state vision also aims to strengthen rela-
tions beyond its immediate region. This shows that irrespective of following different
approaches, both countries’ willingness to exercise strategic autonomy allows them to
explore partnerships beyond traditional state relations.

2.2 Economic Benefits

As the Indian economy grows, it is likely that military strength will follow the trend,
particularly against the backdrop of rising insecurity from its northeastern and north-
western neighbors. A common term, “two-front war,” which dominates discourse in stra-
tegic circles, points toward the risks India is likely to face in future. Therefore, India
recognizes that there lies an opportunity to diversify and modernize its defense inventory;,
and in particular, to develop and expand its indigenous defense industrial production.
The vision is to manufacture and export defense equipment and technology from India
through the establishment of Defence Industrial Corridors (DICs), one in Uttar Pradesh
(a northern state) and one in Tamil Nadu (a southern state).!?> The benefits these corri-
dors bring are in the form of employment generations vital for India’s prosperity. It is esti-
mated that the two DICs are expected to generate 2.5-3.5 lakh jobs (250,000-350,000)."
The opportunities also lie herein for India’s Small and Medium Enterprises (SMEs) to
become reliable and a source of innovation to address the challenges of a knowledge-based
economy in industry 4.0.* India aims to achieve the target of approximately US$25 bil-
lion, by the end of 2025, including US$5 billion in defense goods and services in the Aero-
space sector.” India falls into the Market Type B (Growth Countries) category that has
traditionally been dependent on other countries, but with economic growth it now wants
to leverage and target defense exports as a tool for economic development.' The growth in
India’s defense exports can be noted in Table 1, which indicates a linear increase in exports
and, simultaneously, the number of authorizations; this shows the convergence between
the policy and practice.
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Table 1: Defense Exports and Export Authorizations

2020-21
2014-15  2015-16  2016-17  2017-18 2018-19 2019-20  as on date
Total Export
(in Millions of Rs) 19,410 20,590 15220 46,820 107,460 91,160 57,110
No. of Authorizations 4 241 254 288 668 829 633

Issued

The value mentioned includes actual export by DPSUs and value as per authorizations issued by DDP (EPC) to private firms
and SCOMET (other than Cat. 6). Source: Ministry of Defense Government of India, “Year End Review—2020 Ministry
of Defense,” PIB Delhi, January 1, 2021, https://pib.gov.in/Pressreleaseshare.aspx?PRID=1685437, accessed May 5, 2023.

India has also taken subsequent decisions to enhance confidence of countries to part-
ner in the defense-tech domain. India has opened defense export offices for Defense PSU
like Bharat Electronics Ltd. (BEL) in Vietnam and Myanmar. In addition, India is helping
to engage the startup ecosystem in the defense and aerospace sector.”

Earlier, South Korea was the ninth-largest arms exporter in the world, and its share
in the global export markets was 2.7%."* However, with the increasing demand for military
equipment, it has risen to the eighth-largest exporter in 2022 and aims to be the fourth-largest
arms exporter.” In 2021, South Korea exported military equipment worth US$7 billion, com-
pared to US$5 billion in the previous year, and sales expected to top US$10 billion in 2022
are now estimated to have reached US$15-20 billion.?° The country aims to be one of the
top defense exporters in five years, transforming domestic demand into an export-oriented
industry. The increasing defense exports trend, if continued, may hold enormous poten-
tial for the South Korean economy if it can leverage the demand for the next generation of
autonomous military assets. South Korea recognizes the importance of the defense sector
projects in creating an ecosystem of SMEs that can compete globally and add to its growth.
Even fighter jet development generates substantial revenue and economic activity. The KF-21
fighter jet is 65% domestically produced; consists of around 30,000 individual parts; helps
almost 700 Korean businesses from SMEs, conglomerates, and middle companies; and the
project employs 12,000 direct and 100,000 indirect job opportunities, with a value of 5.9
trillion won.” Such projects help drive the local economy by employing citizens and add-
ing to the economy through the defense exports market.>* In 2017, South Korea exported to
83 countries with 132 exporting companies, totaling about US$3.1 billion in defense product
exports.” Table 2 states the economic benefits associated with arms exports. Strengthening
relations in defense also gives other countries a stake in South Korea’s security with the addi-
tional benefits of high-tech jobs and lower costs due to large-scale manufacturing.

Table 2: South Korean Arms Exports

2014 2015 2016 2017 2018 2019 2020

Total Exports

in Millions of USD 207 94 480 742 1,056 698 827

Source: Created by the author from the “Arms Exports (SIPRI Trend Indicator Values)—Republic of
Korea,” The World Bank, https://data.worldbank.org/indicator/MS.MIL. XPRT.KD?end=2020, accessed
May 5, 2023.
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Defense exports are not just a tool for economic benefit, they also ensure the devel-
opment of strategic ties between states through military cooperation. These ties aid in
building better understanding and enhanced trust between states. The collaboration
between like-minded states like India and South Korea as democratic nations helps uphold
rules-based order. They share a degree of comfort in working with each other and have sim-
ilar converging perspectives. In addition, deepening defense cooperation also gives stakes
to other states that engage in defense trade for each other’s security.

III. India and South Korea’s Vision
for the Indo-Pacific

3.1 India

India’s vision of the Indo-Pacific stands “for a free, open, inclusive region, which
embraces all in a common pursuit of progress and prosperity” of the region and is
dominated by the strategic interpretation that India has for the region.* The vision
has evolved with time and is shaped by the shifting geopolitical dynamics in the
Indo-Pacific region. The Indo-Pacific region is geographically defined by the unity
of the Indian and Pacific Oceans. The Indo-Pacific ranges from “the western coast
of North America to the eastern shores of Africa ... [and] Southeast Asia is at the
center of the Indo-Pacific, with ASEAN architecture assuming a prominent role.”?
The unity of both oceans brings with it the understanding and compatibility of
like-minded states in the Indo-Pacific region. The like-minded states share a common
perspective of the Indo-Pacific region due to their converging interests and aligning
strategic visions. India’s Indo-Pacific vision aligns with the democratic and develop-
ing nations of the region. As stated by India’s Prime Minister Narendra Modi at the
Shangri-La Dialogue:

We believe that our common prosperity and security require us to evolve, through dia-
logue, a common rules-based order for the region. And it must equally apply to all indi-
vidually as well as to the global commons. Such an order must believe in sovereignty and
territorial integrity, as well as equality of all nations, irrespective of size and strength.
These rules and norms should be based on the consent of all, not on the power of the few.
This must be based on faith in dialogue, and not dependence on force. It also means that
when nations make international commitments, they must uphold them. This is the foun-
dation of India’s faith in multilateralism and regionalism; and, of our principled commit-
ment to rule of law.*

Irrespective of India’s Indo-Pacific vision conceptualization, the primary focus of
India has been on the Indian Ocean Region (IOR). The IOR is India’s sphere of influence,
due to which the IOR becomes vital to India’s geostrategic interest. India has attributed its
vision in the IOR region to SAGAR (Security and Growth for All in the Region). This was
stated by PM Modi during the Commissioning of OPV Barracuda in Mauritius in 2015,
where he stated that
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Our goal is to seek a climate of trust and transparency; respect for international maritime
rules and norms by all countries; sensitivity to each other’s interests; peaceful resolution of
maritime issues; and increase in maritime cooperation.”

The SAGAR vision emphasizes that the primary responsibility of peace, stability, and
prosperity of the IOR lies with the states that reside in the region. However, India also
remains open to the idea of engaging and cooperating with states that reside outside the
region, those that are stakeholders in maintaining open sea lanes of communication, and
have interest or stakes in the region to work through “dialogue, visits, exercise, capac-
ity building and economic partnership.”?® The IOR is a part of the Indo-Pacific region,
and the policy for the region is contextual to its geopolitical realities and geographical
proximity to the Indian subcontinent. Besides the IOR, India has proactively cooperated
with forums beyond the region into extended neighborhoods with ASEAN-led mecha-
nisms like ASEAN Defense Ministers Meeting (ADMM) Plus. At the eighth ADMM Plus
meeting, India stated its position for respecting the sovereignty and territorial integrity of
nations in the Indo-Pacific region and called for an open and inclusive order.”” In addi-
tion, India also reiterated its support for freedom of navigation, over-flight, and unim-
peded commerce under the UN Convention on the Law of the Sea (UNCLOS).?° India
has engaged with forums in the Indo-Pacific region like the Indian Ocean Rim Associa-
tion (IORA), Quadrilateral Security Dialogue (Quad), Indian Ocean Naval Symposium
(IONS), and ADMM Plus to create a consensus around the need to follow the rules-based
order and ensure that the interests of states in the region are not neglected toward the ben-
efit of one country.

3.2 South Korea

South Korea is the fourth-largest economy and has one of the largest defense
expenditures in the Indo-Pacific region. As an export-oriented economy, South Korea
has direct interests in open, inclusive, free, and secure sea lanes of communication. As
the Quad agrees on the centrality of ASEAN in its Indo-Pacific vision, South Korea
also recognizes and supports the centrality of ASEAN and ASEAN-led regional archi-
tecture.” The U.S. vision of the Indo-Pacific recognizes the importance of working
with partners and allies like India and South Korea to ensure stability and prosper-
ity of the region. Quad and AUKUS are two forms of architecture currently addressing
the region’s strategic security threat. However, the U.S. also engages outside the frame-
work of existential structures with allies and partners in the region. South Korea is an
important ally and critical in strengthening the stability of the Indo-Pacific region. As
an ally of the U.S., South Korea has increasingly aligned its strategic vision with the U.S.
and Japan. The three countries share a vision of a free, inclusive, and open Indo-Pacific
that respects a rules-based international order.’> Even the U.S.’s Indo-Pacific Strategy
recognizes working with treaty allies like South Korea as critical to attaining the objec-
tives mentioned in the strategy.’®> South Korea’s Indo-Pacific strategy states to “pro-
mote our [South Korea’s] vision of freedom, peace, and prosperity ... implement our
Indo-Pacific Strategy based on three principles of cooperation—inclusiveness, trust,
and reciprocity.”* The strategy clearly outlines the expanse of the Indo-Pacific region
from the west coast of the U.S. to the east coast of Africa. The opposition to instability
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in the Indo-Pacific region finds its place in the strategy quite precisely. South Korea’s
Indo-Pacific strategy highlights:

We oppose unilateral change of status quo by force and pursue a harmonious regional

order where nations’ rights are respected, and our shared interests are explored. Solidar-

ity and cooperation amongst nations that promote freedom, human rights, and other com-
mon values will foster greater creativity and innovation, and lead to a brighter future for the
Indo-Pacific.”

It is important to remember that South Korea is a late entrant to the club of states
that have their Indo-Pacific document (strategy/vision/outlook), and the document’s
release gives a sense of the motivation behind the formulation of the current strategy. This
Indo-Pacific strategy became possible only after the new conservative administration came
to power in South Korea. During the earlier Moon Jae-in administration, Seoul adopted
a foreign policy of strategic ambiguity which took no principled position on issues in the
Indo-Pacific region, particularly the U.S.-China rivalry, until strategically clear foreign
policy was adopted.’® The changed foreign policy stance was taken to support Yoon’s GPS
vision, which aims to expand beyond the Korean peninsula issue and to align South Korea’s
foreign policy initiatives more closely with the U.S. in the Indo-Pacific region. Hence, the
Indo-Pacific strategy made more sense as it gave strategic direction and pointed out the
challenges, principles, and tools to address regional issues. A new Indo-Pacific strategy
acknowledging India’s prominent role in South Asia and the Indo-Pacific region gives more
clarity and opportunities for both countries to explore and cooperate, which was not pre-
viously the case.

South Korea has also expanded its reach beyond its adjacent maritime landscape by
reaching toward the South China Sea and Indian Ocean region through multilateral insti-
tutions and bilateral mechanisms. In the South China Sea, South Korea has engaged with
ADMM Plus for three reasons: emerging security community, deepening ROK-ASEAN
Relations, and finding a venue for bilateral and minilateral dialogue.’” Participation in
forums like ADMM Plus also adds to South Korea’s role as a norm influencer in shaping
the security perspective on the Korean peninsula. Closer relations with Southeast Asian
countries also help in addressing challenges and leveraging opportunities. The challenge of
China’s rise and the unpredictability of the U.S. forces South Korea to look toward new ave-
nues of cooperation in the region, and the opportunity in this engagement is to strengthen
defense cooperation and industry through exchanges, transfers of technology, and local-
ized production in alignment with the New Southern Policy PLUS.* The focus is also
shifted toward the Indian Ocean Region for Seoul as it joined the IORA as a Dialogue part-
ner, signaling the growing importance of the IOR and the need to engage by pursuing dip-
lomatic diversification through regional strategic communications.’® The emphasis is to
expand the ambit of cooperation in areas of maritime security, cultural exchanges, tour-
ism, and development. The broadening interest in engaging with several institutional struc-
tures addressing security in respective regions of the Indo-Pacific indicates the magnifying
perspective of South Korea for the Indo-Pacific region. The release of the Indo-Pacific strat-
egy for the region gives the earlier disintegrated approach a clear strategic direction and a
framework that helps link strategy, institutions, partnerships, and initiatives in a common
thread.
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IV. Evaluating India and South Korea’s
Military Cooperation with States
in the Indo-Pacific Region

4.1 India

Table 3: Indian Defense Companies in SIPRI Top 100 Arms
Producing and Military Service Companies in the World

Arms Sales Arms Sales Total Sales Arms Sales as a %
Company (2019) (2020) (2020) of Total Sales (2020)
Hindustan Aeronautics 2,930 2,970 3,124 95
Indian Ordnance Factories 1,900 1,900 1,935 98
Bharat Electronics 1,570 1,630 1,918 85

Total Sales are in millions of USD. Source: created by the author from the “SIPRI Arms Industry Database 2021,” SIPRI,
https://www.sipri.org/databases/armsindustry, accessed January 28, 2023.

India has supported Indo-Pacific countries by selling defense assets and offering
services and soft loans. It has provided a Line of Credit (LOC) to developing countries
for defense and defense-related projects. In 2016 during his visit to Vietnam, Indian PM
Modi announced US$500 million as the 19th LOC to Vietnam for defense projects and
simultaneously upgraded India-Vietnam relations from a Strategic Partnership to a Com-
prehensive Strategic Partnership, giving a new direction to contribute to the stability,
security, and prosperity of the region.*’ Earlier in 2014, the EXIM Bank of India provided
US$100 million in LOCs to Vietnam, related to the agreement on delivering twelve Off-
shore Patrol Vessels (OPV) between Larsen and Toubro and Vietnam Border Guards.*

Similarly, in April 2019, the EXIM Bank of the Government of India (Gol) signed an
agreement with the Armed Forces Division of the People’s Republic of Bangladesh for a
LOC worth US$500 million for defense-related financing.** The Gol extended a US$100
million LOC to Mauritius to procure a helicopter, an aircraft, and defense assets to enhance
its maritime security.*

India’s arms exports:

e Mauritius already operates defense platforms supplied by India: Dornier Do-228,
ALH Dhruv, Passenger Variant Dornier (PVD), a 1,300-ton offshore patrol vessel
(OPV) named Barracuda, and signed a contract with Hindustan Aeronautics
Limited (HAL) for the export of one Advanced Light Helicopter (ALH MKk-IIT).*

o India gave two patrol boats, named PS Topaz and PS Constant, to Seychelles in 2004
and 2009 and gifted a 48.9m Fast Patrol Vessel built by GRSE to Seychelles.*

¢ India’s BrahMos Aerospace Private Limited (BAPL) signed a deal with the
Department of Defense of the Republic of Philippines to supply a shore-based
anti-ship missile system.*¢

* India supplied a 3,000-ton diesel-electric submarine INS Sindhuvir to Myanmar
as a gift and sold them Advanced Light Torpedo (ALH) Shyena torpedoes made
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by Bharat Electronics Ltd. (BEL), an Indian public sector enterprise, for US$37.9
million in 2017.%”

4.2 Evaluating South Korea’s Military Cooperation
with States in the Indo-Pacific Region

Table 4: South Korean Defense Companies in SIPRI Top 100 Arms
Producing and Military Service Companies in the World

Arms Sales Arms Sales Total Sales Arms Sales as a %
Company (2019) (2020) (2020) of Total Sales (2020)

Hanwha Aerospace 2,260 2,250 4,510 50
Korea Aerospace 1,766 1,720 2,384 72
Industries

LIG Nexl1 1,250 1,360 1,360 100
Hanwha Defense 1,260 1,220 1,218 100
Hanwha Corp. 990 1,170 3,398 34

Total Sales are in millions of USD. Source: created by the author from the “SIPRI Arms Industry Database 2021,
SIPRI, https://www.sipri.org/databases/armsindustry, accessed January 28, 2023.

South Korea’s military spending reached a total of $50.2 billion in 2021 and is ranked
ninth on the list of arms exporters in the 2016-2020 period.*® South Korea developed its first
KF-21 prototype, an indigenous-made next-generation Korean fighter jet with cutting-edge
technology, and it intends to deploy 40 KF-21 by 2028 and 120 by 2032.*°

South Korea’s arms exports:

* South Korean defense company Hanwha Defense signed a deal to provide thirty
units of K9 self-propelled howitzers to Australia.>®

¢ South Korean Defense manufacturer Hanwha Defense, in collaboration with Indian
Private Defense Manufacturer Larsen and Toubro, produced the K9-Vajra in India,
and an additional order of 200 units of K9-Vajra was placed by India in 2022.*

» Korea Aerospace Industries Co. (KAI) received a US$240 million deal with
Indonesia for a trainer jet deal to supply six T-50 advanced trainer jets to the
Indonesian air force.”

¢ South Korea signed a US$420 million deal to export twelve FA-50 fighter jets by KAI
to the Philippines in 2014 and delivered a 2,600-ton Guided Missile Frigate to the
Philippines Navy in 2020.%

 South Korea signed a US$260 million agreement in 2017 with Thailand to provide
eight T-50 trainer jets and two more T-50TH Advanced trainers jets to Thailand’s
air force, a US$78 million deal in 2021.>

* New Zealand’s Royal New Zealand Navy (RNZN) received a 26,000-ton vessel, the

largest built by South Korean Hyundai Heavy Industries, in 2020.%

United Arab Emirates signed a preliminary deal with South Korea for Cheongung II

mid-range, surface-to-air missiles costing around US$3.5 billion.*
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V. India and South Korea’s Defense Relations

South Korea and India have “special strategic partnerships” based on “shared uni-
versal values of democracy, [and a] stable, secure, free, open, inclusive and rules-based
region.” These strong relations have exponentially grown through increased cooperation
and engagement in different sectors. The traditional security awareness in the Indo-Pacific
region has heightened since Chinese aggression became more overt. But long before, India
and South Korea shared the perspective on the need for an open and inclusive economic
regional architecture that recognizes both countries’ long-term and legitimate interests
based on mutual benefit and shared opportunity in the region.*® Despite South Korea not
being a member of the Quadrilateral Security Dialogue that consists of India, the U.S.,
Australia, and Japan, it shares the values that the group upholds. South Korea and the U.S.
share a vision for a free and open Indo-Pacific with a view to create a prosperous, safe
and dynamic region.”® Before releasing its Indo-Pacific strategy, South Korea took note
of India’s vision in the Indo-Pacific region, which focused on inclusiveness and coopera-
tion.®® The white paper presented in 2018 by South Korea emphasized the need to consoli-
date political and economic cooperation with India and contribute toward peace, stability,
and mutual prosperity by institutionalizing regional cooperation. One of the main objec-
tives was to contribute to regional and world stability and peace.® India and South Korea
have systematically expanded their closeness in the defense domain.

Both countries signed a Memorandum of Understanding (MOU) on Defense Cooper-
ation and Defense Research and Development in 2010 and a subsequent bilateral agreement
on the Protection of Classified Military Information during the South Korean president’s
visit to India in 2014.5* This highlighted the states’ strategic intentions, even when the rela-
tions were dominated only by trade and commerce. They agreed to strengthen their rela-
tions in 2015 by establishing a 2+2 Format of Vice-Ministerial level defense and foreign
affairs dialogue.® Under the leadership of Prime Minister Narendra Modi and President
Park Geun-hye of the ROK, relations expanded with new areas of collaboration. The inter-
est diversified into cyber security cooperation, transnational threats, encouraging more
collaboration between the shipyards regarding defense requirements, deepening defense
cooperation through staff-level talks of the two navies, and regular visits by the heads of
armed forces.**

Since 2014, high dignitaries from both countries have regularly exchanged visits.
These included Indian External Affairs Minister (EAM) Sushma Swaraj’s visit in 2014,
PM Modi in 2015, Defence Minister Manohar Parrikar in 2015, and Modi’s second visit in
2019.% During 2018 heads of states meeting, both leaders reiterated their mutual perspec-
tive on encouraging cooperation between defense industries and enhancing exchanges in
military training and experience sharing, research and development, and innovative tech-
nologies.®® India’s Chief of Army Staff, General M.M. Naravane, also visited South Korea
and agreed on improving bilateral training exercises, educational exchanges, and defense
industry cooperation.”” During South Korean Defense Minister Suh Wook’s visit to India
in 2021, both countries showed interest in expanding their relations in defense shipbuild-
ing, as South Korea was interested in supplying self-propelled anti-aircraft defense systems
and building minesweepers for the Indian military.%® The Indian Navy has also increased
its engagement with South Korea. Three South Korean Navy Ships visited Indian ports in
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2017 and were reciprocated by ICG Ship Shaurya’s visit to South Korea the same year.*
In 2021, the Indian Navy’s INS Kiltan joined with South Korean naval vessel ROKS Gyeo-
ngnam, a Daegu-class frigate, in the East China Sea.”® The Milan 2022 exercise included the
participation of South Korean Navy Frigate ROKS Gwangju (FFG-817).”"

South Korean and Indian diplomats have maintained momentum in the absence of
regular high-level visits due to the Covid pandemic to strengthen the defense coopera-
tion between both countries. South Korea’s ambassador to India has interacted with var-
ious stakeholders to bring relations closer between the two countries through his visits
to Indian defense companies like Larsen and Toubro (currently manufacturing K-9 Vajra
howitzers for India in collaboration with Hanwha Defense) and Mazagon Dock Shipbuild-
ers Limited (MDL), and at the official level with Ajay Kumar, Ministry of External Affairs
Secretary (East), where they “exchanged views on high-level talks and aspects of bilateral
defense cooperation.””? Similarly, during a recent visit to South Korea, Ministry of Exter-
nal Affairs Secretary (East) Ambassador Saurabh Kumar discussed ways to strengthen stra-
tegic cooperation through regular high-level visits and meetings at the level of 2+2 vice
defense and foreign ministers.”?At the same time, South Korea’s Vice Minister Cho Hyun-
dong also reiterated the intention to strengthen “bilateral cooperation in various areas,
including defense and the defense industry,” aligning with their Indo-Pacific strategy.”

India’s Act East policy focuses on greater engagement with Southeast and East Asian
countries, converging with South Korea’s New Southern Policy (NSP), which emphasizes
better relations with Southeast and South Asian states. India and South Korea’s defense
relations have come a long way from where they started. Former South Korean Defense
Minister Suk Woo showed interest in participating in the Indian government flagship proj-
ect Atmanirbhar Bharat (Self Reliant) with India in the defense corridor that was supposed
to come up in Uttar Pradesh and Tamil Nadu.”

India and South Korea are Indo-Pacific regional states in initial and advanced stages of
setting up their military-industrial complex, but both states still depend on other states for
their defense supplies. Between 2016 and 2020, India and South Korea’s share in global arms
imports constituted 9.5% and 4.3%, respectively.” They are also expanding the scope of the
relations by identifying emerging areas of convergences, like critical and high-technology,
supply chain resilience, cyber security and information technology, extremism, radical-
ization, and maritime security and the threats posed to it by terrorism during the National
Security Adviser meeting. India and South Korea’s move to expand their relations beyond
the trade and commerce into new sectors is a positive development. However, the lack of
progress in building on the existing MoUs showed the absence of a strategic thread. One
of the major reasons relations have not proliferated comprehensively is the missing “stra-
tegic element” that binds the economic-security-technological nexus in today’s emerging
state-to-state relations. Another is the lack of a political vision in both states that can direct
and nudge the pace of relations. If these aspects can be addressed, relations between the
two countries can progress at a much faster pace.

South Korea can benefit from the liberalization and business-friendly environment
in the Indian Defense sector. Foreign Direct Investment (FDI) through automatic route in
the defense sector increased from 49% to 74% as a result of defense reforms and to boost
the self-reliance policy of the government of India. In modernizing the Indian Navy fleet,
South Korea can be a vital partner. Major defense manufacturers like Lockheed Martin

Creating a Resilient Indo-Pacific Region 39



and Hyundai Heavy Industries (HHI) can help India upgrade its fleet with the latest tech-
nology, like the Aegis Ballistic Missile Defence (BMD) system. The Aegis represents India’s
logical choice as it builds new ships and aircraft carriers that are offensively viable and
defensively secure.”” The Indian prime minister, during his visit to South Korea, visited
HHI and sought a partnership between Indian and South Korean shipyards to ensure bene-
fit from its expertise and experience.”® HHI subsequently signed an agreement with Larsen
and Toubro (L&T) to build a Liquified Natural Gas (LNG) carrier.”” Similarly, in his visit
to South Korea, India’s Secretary of Defense Production Raj Kumar expressed his inten-
tion to create a win-win partnership between the two countries in the defense sector and
also proposed to export K9-howitzers to third-party countries in cooperation with South
Korea.® Due to its advanced military exports, South Korea can support and collaborate to
strengthen and modernize Indian defense. Shipbuilding is one sector where both countries
can work together, and with the vision of stable and prosperous Indo-Pacific the oppor-
tunities to explore remain hopeful. We may see India and South Korea grow closer due to
strategic space constraints with a new cold war settling in. The existing two narratives in
the region provided by China and the U.S,, respectively, are contradictory to each other’s
vision and make the regional order a bipolar contest which both India and South Korea
don’t want, as they would like to explore a third way with the role of ASEAN countries at
the center.™

VI. Conclusion

In the Indo-Pacific region, the emerging asymmetrical geopolitical power dynamic
pushes existing relations to the test. The geopolitical alignments in the Indo-Pacific region
are polarizing the international system into a bipolar order, with the influence of other
global developments. Due to the shifting power dynamics, the Indo-Pacific regional secu-
rity architecture remains in the middle of this geopolitical eye. In addition, the conver-
gence of geoeconomics and geopolitics, in the form of geostrategy, is adding more pressure
on states in the region. This has led to many challenges in pursuing an independent for-
eign policy. Recently, the Indo-Pacific region has attracted particular attention amid U.S.—
China strategic rivalry. India and South Korea, which share strategic realities and a greater
sense of insecurity than other countries, will play a vital role in shaping and influencing the
geopolitical and strategic direction the region may take. Defense cooperation between the
two countries will increase, focusing on high-level meetings (military and political level),
military exercises, and exchanges between defense and epistemic communities. Sales and
procurement of defense equipment and arms will also increase as the militaries of both
countries build up. Defense research, innovation, and lines of credit are some innovative
ways that both countries have helped states look for better economic incentives and tech-
nology transfers. The opportunity also lies in strengthening the defense cooperation with
other countries in the region as they also look to enhance their military power. Strategic
stability and economic considerations are two factors driving both countries to expand
their roles. In addition, the Indo-Pacific strategies enunciated by India and South Korea
lay down a strategic roadmap to ensure that the region remains safe, secure, and stable.
ASEAN remains at the fulcrum of the Indo-Pacific outlook of both countries. Another
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convergence in India’s Act East policy and South Korea’s New Southern Policy also acts as a
bridge to strengthen cooperation with ASEAN at its center. Building strategic ties through
defense cooperation is an additional factor India and South Korea would explore further
together and with other countries. Defense companies based in India and South Korea
that produce arms and equipment will be critical in further developing strategic ties in the
defense sector. This cooperation between the two countries also allows for collaboration on
issues that would deepen defense ties by focusing on topics such as extremism, radicaliza-
tion, supply chain resilience, as well as cyber and critical technologies.

The implications of the new geostrategic alignments are even shaping the cooperation
and engagement in the arms trade. Irrespective of emerging as a reliable partner, the mar-
ket covered by India and South Korea remains very low. Some challenges remain for India
and South Korea. Deliveries of weapons systems like missiles, such as BrahMos, to Rus-
sia can be a matter of concern for several countries in the Indo-Pacific region. Similarly,
South Korea’s dependence on U.S. technologies and its alliance may restrict the space to
strengthen cooperation with any country which shares adversarial relations with the U.S.
As the cooperation and collaboration between India and South Korea grow exponentially,
with their stature also rising as middle-power norm influencers, but most importantly as
emerging defense suppliers, the vitality of these relations will be one of the bedrocks in
ensuring the stability of the Indo-Pacific region.
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Practical Implications—The paper attempts to point out that through capability devel-
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I. Introduction

The 21st century has seen a geopolitical shift from Eurocentric West to Asia-centric
East with the rise of major Asian powers like China, India, ASEAN, etc. This is impacting
the overall power dynamic, which is now shifting from the Atlantic to the Indo-Pacific. In
the geopolitical context of the Indo-Pacific, it can be argued that the Indian Ocean Region
has a prime significance. The Indian Ocean is the world’s third largest water body, stretch-
ing from the African coast in the west to Australia in the east. The region is rich in natu-
ral resources, as it is home to 40% of world’s offshore petroleum, while also being home to
some of the fastest-growing economies. The Indian Ocean carries two-thirds of the world’s
seaborne trade in oil, 50% of world’s container traffic and one-third of world’s seaborne
bulk cargo.!

The sea lane of communication which stretches across the Indian Ocean is one of the
most vital, connecting some of the most strategically important straits like the Strait of
Malacca, the Strait of Hormuz and Bab-el-Mandeb. With high cargo movement, the threats
of piracy have always been a factor in the Indian Ocean, with the Strait of Hormuz and the
Strait of Malacca being major targets of maritime piracy. Along with piracy, the IOR also
faces issues like maritime terrorism and illicit drug trafficking. Apart from this, the region
also faces major natural calamities every year, which have a toll both on human life and
economic cost.

It is in this context that India’s role for maritime security through capability devel-
opment measures under its SAGAR (Security and Growth for All in the Region) policy
becomes of prime importance, as that will not only keep India as the net security provider,
but also help tackle diverse maritime threats which might impact India’s national security.
India, under its SAGAR initiative, is playing a key constructive role in enhancing the mar-
itime capability of the IOR nations and toward developing regional mechanisms for mari-
time security and development of the region.

The first part of the paper will look at the concept of SAGAR and the various initia-
tives undertaken by India in the Indian Ocean. The second part of the paper will look into
India’s role in capability development measures in the Indian Ocean, and the final segment
will look at how SAGAR can be a major foreign policy tool for India under the growing
Chinese influence in the Indian Ocean Region.

II. The Concept of SAGAR and India’s
Initiatives in the Indian Ocean Region

The growing significance of the Indian Ocean in the geopolitics of the 21st century
has made SAGAR a very significant initiative for India to maintain its sphere of influence
in this region. However, there is not one significant official document related to SAGAR
that has been laid down by the Indian government.? The concept of SAGAR (Security and
Growth for All in the Region) was first articulated by India’s Prime Minister Narendra
Modi during his 2015 state visit to the island nations of Mauritius.? It was a historic trip in
itself as Modi was the first Indian prime minister to visit Seychelles since 1981 and also the
first standalone Indian prime minister to visit Sri Lanka since 1987.* However, it was while
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commissioning the India-built offshore naval patrol vessel Barracuda for the Mauritian
Coast Guard that Modi unveiled the SAGAR concept, which is the Hindi word for “sea.”
This is an interesting analogy, as the vessel built by India would be used by the Mauritian
Coast Guard to safeguard its EEZ (Exclusive Economic Zone) and the concept of SAGAR
revolves around security for all in the region. Therefore, announcing the launch of SAGAR
from that particular platform echoed India’s commitment for regional development and
security.

Although there has been no official document in regard to SAGAR, the speech of the
Indian prime minister in Mauritius in 2015 pointed toward five key propositions: (1) main-
tain national security and safeguard national interest along with maintaining security
of the region; (2) enhance economic and security cooperation along with building mari-
time security capacity of regional nations; (3) promote cooperation and collective action
through existing institutions like the Indian Ocean Naval Symposium (IONS) for mari-
time cooperation; (4) enhance collaboration and sustainable development; and (5) work
with extra-regional actors with stakes in the region.® Through this initiative, India wants to
work collectively with the various IOR nations. Being the region’s major power, it has taken
the lead not only to maintain its own strategic interest, but also the interests of its mari-
time neighbors by enhancing their capabilities for ensuring their economic and security
well-being,” with the primary aim to help them enhance their interests through capabil-
ity development, collective security mechanism, and advancing peace and stability in the
region. With India’s rise, the significance of the maritime sphere has galvanized. This has,
therefore, led India to recalibrate its overall maritime strategy so that it can play a major
role in the regional maritime security architecture.® The IOR has always been dominated
by India’s influence, and India has played a significant role in managing peace and stability
in the IOR. It has helped in averting multiple coups, from Mauritius in 1983, to Seychelles
in 1986 and Maldives in 1988.° During the recent Covid-19 crisis, India launched major ini-
tiatives. Under the banner of “Mission Sagar,” India dispatched its naval ship INS Kesari to
Maldives, Mauritius, Madagascar, Comoros and Seychelles.” The ship had a medical assis-
tant team and consignments of Covid-related medicines and food. The Covid relief work
under Mission Sagar was inspired by PM Modi’s vision of SAGAR." India has always been
the first responder to any natural calamity in the IOR, and therefore, this led India to be
labeled as the net security provider in the overall Indian Ocean Region."?

ITI. India’s Role in Capability Development
Measures in the Indian Ocean Region

With the ever-growing importance of the maritime sphere, it is significant for nations
to have their own capability to deal with any threats, traditional or non-traditional, arising
in the maritime sphere. However, most of the nations of the IOR do not have adequate train-
ing, resources or equipment needed to conduct any such operations for enhancing maritime
security. This makes the region dependent on other sub-regional or extra-regional nations for
maintaining security. The recent fire onboard a ship carrying chemicals off the coast of Sri
Lanka required Indian assistance, as after six days the Sri Lankan authorities were unable to
douse the fire."”” Therefore, enhancement of capability will lead to quicker resolution of these
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kinds of threats, which can reduce any resulting security implications. Capability develop-
ment requires developing nations to cooperate with relevant organizations, associations and
nations which have the capability, through which it can help them enhance their (1) human
resources capability; (2) institutional capability; and (3) create a sound environment.” The
maritime capacity-building measures have various paradigms as nations tend to increase the
capacity of other nations through joint exercises, providing equipment which can help them
carry out various operations, and also training crew and staff.

The importance of individual nations playing their part for maritime security goes on to
have a major impact for the overall security of the region. This has led India, under PM Modi,
to look deeper into collective security mechanisms for maritime security, a fundamental pillar
of the SAGAR initiative. Being the major power of the region, India has stepped up its efforts
through various forms of capacity-building measures to enable the nations to develop capabil-
ities to respond to the rising maritime challenges. During his three-nation trip to Sri Lanka,
Seychelles and Mauritius in 2015, PM Modi signed various agreements which would enable the
maritime capacity of these Indian Ocean littoral nations. Apart from gifting the offshore patrol
vessel Barracuda to Mauritius, the Indian PM also offered a $500 million line of credit for var-
ious infrastructure projects in the island nation.”” The island nation has been a big recipient
of Indian grants, which has helped create major infrastructural development projects, from
housing to hospitals to the nation’s supreme court.” These initiatives will enhance institutional
capability measures which can help in the maritime governance in the Indian Ocean Region.

The Exclusive Economic Zone (EEZ) is an important component of Mauritius’s econ-
omy, and its protection is of great significance from both economic and security perspec-
tives. This has led India to work with the Mauritian government in development of their
maritime defense. During the state visit of Indian President Ramnath Kovind to Mauri-
tius in 2018, India had provided a $100 million line of credit to Mauritius for procurement
of defense equipment along with other defense deals for enhancing Mauritius’s maritime
security force.” India has also been helping to train Mauritian security personnel, con-
ducting joint patrols and enhancing Mauritius’s coastal surveillance capability.” With such
a long coastline, surveillance becomes of prime importance as it allows law enforcement
agencies to intercept any possible maritime security threat. India has been working for
decades to enhance Mauritian surveillance capability around its EEZ. It had earlier pro-
vided the Mauritian maritime agencies with Dornier aircraft, along with training to con-
duct such operations. In 2016, it further provided Mauritian authorities with third Dornier
aircrafts for coast surveillance.” These efforts have largely contributed to enhancing the
maritime capabilities of Mauritian authorities, thus further securing regional security.

In the case of Seychelles, India has played a key role in developing its military capacity
by providing training and equipment. In 2012, the then-president of Seychelles had lauded
India for its role in maintaining the security of their maritime EEZ.?° During his trip to the
island nation in 2015, PM Modi announced the gifting of a second Dornier aircraft to Sey-
chelles along with inaugurating the first of the eight coastal surveillance radars being built
by India for the maritime surveillance of the region.” In 2018, during the delivery of the air-
craft, the Indian external affairs minister pointed out that securing the sea is fundamental
for the security and growth of both the nations—it is the cornerstone of India’s SAGAR ini-
tiative, and India would be committed to provide support through capacity-building mea-
sures with Seychelles.?” The area of sustainable development has also been addressed by
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India, with New Delhi recently handing over the Magistrate Building and a one-megawatt
solar power plant to Seychelles.?® These initiatives, along with India’s support during the
Covid-19 pandemic, which included over 50,000 doses of vaccine, were well received by the
president of Seychelles, who had pointed to India’s support as being crucial for the nation’s
development.* Under SAGAR, collective security is taken to be a fundamental pillar, and
this has led India to work hand-in-hand for capability development with other IOR nations
like Sri Lanka. The Indian Navy is providing training assistance and support to the Sri
Lankan Navy by providing specialized equipment for their naval academy.?

Table 1. India’s Supply of Military Equipment to Four
IOR Nations for Maritime Security Since 2015

Name of Year of Year of No. of Units
Country Equipment Type of Equipment Order Delivery Provided
Seychelles Do-228MP Military patrol aircraft 2015 2018 1
EL/M-2022 Surveillance radar 2015 2018 1
L&T Fast Maritime patrol vessel 2016 2016 1
Interceptor
FPV-300 Maritime patrol vessel 2021 2021 1
Mauritius Do-228MP Military patrol aircraft 2014 2016 1
MCGS Barracuda Offshore patrol vessel 2014 2016 1
Dhruv Helicopter for policing 2021 2022 1
Do-228 Light transport aircraft 2021 2021 1
Do-228 Light transport aircraft 2021 2022 1
Maldives Do-228MP Military patrol aircraft 2020 2020 1
Kamiyab patrol Maritime patrol vessel 2019 2019 1
vessel
Sri Lanka Samrath Offshore patrol vessel 2014 2017/2018 2
Do-228 Maritime patrol aircraft  Gifted 2022 1

Source: Compiled by the authors using various sources, including the arms transfer database of Stockholm International
Peace Research Institute (SIPRI), https://www.sipri.org/databases/armstransfers, and various news reports.

Speaking of Maldives, Indo-Maldivian relations went through a difficult phase prior
to 2018 as President Yameen gravitated more toward China. This was seen as posing major
security challenges to India, as Maldives had long been considered to be under the Indian
sphere of influence. India has always played an important role in matters related to Maldiv-
ian security and protection of its EEZ. In 2015, India helped Maldives install the first of three
coastal radars, in addition to donating $240,000 for operational expenses of helicopters
while also signing various defense pacts.”® Under constrained relations, India still pushed
to enhance Maldivian maritime security and garnered back Maldivian sympathy to India’s
security concerns vis-a-vis China. With the ousting of President Yameen in 2018 and the
coming of President Solih into power, India has staged a comeback in Maldives. India has
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been providing training to Maldivian maritime security forces for years, which has played a
major role in enhancing their capacity-building measures. India has offered Maldives a $50
million line of credit for various defense projects and to develop naval facilities which would
enhance humanitarian assistance and maritime security capability in the IOR.”

Also since 2015, India has signed agreements that would allow it the access to ports
and facilities of France in the Reunion islands, the U.S. in Diego Garcia, and Duqm port
in Oman, which will allow India to quickly provide maritime assistance to disaster relief
or antipiracy operations and uphold maritime governance in the region under the SAGAR
initiative.?® It has also led India to develop strategic partnerships with major Asia Pacific
nations like Japan, Singapore, South Korea, Australia, and Vietnam, which expands India’s
reach in the wider Indo-Pacific region.”” India has also adopted new approaches which is
pushing its capabilities as a net security provider® in the region, including a measure called
Mission-Based Deployment (MBD) which emphasizes the ability to deploy mission-ready
ships and aircrafts at critical sea lanes of communication.”

Table 2. Indian Navy’s Mission-Based Deployment Plan

Deployment  Area

ANDEP Patrolling between the North Andaman and South Nicobar
CENDEP Patrolling in waters south of India, off the Maldives and Sri Lanka
IODEP Patrolling in the South Indian Ocean, off Mauritius, Seychelles and Madagascar

GULFDEP Patrolling of the North Arabian Sea and the approaches to the Strait of Hormuz and the
Persian Gulf

MALDEP An IN ship is permanently sailing near the mouths of the Straits of Malacca
POGDEP Anti-piracy patrolling of the Gulf of Aden

NORDEP Patrolling of the North Bay of Bengal, in waters north of the Andaman and the coasts of
Bangladesh and Myanmar

Source: Sujan Dutta, “Indian Navy Informs Government About the Fleet’s Reoriented Mission Pattern,” New Indian
Express, April 1, 2018.

This plan will allow the Indian Navy to dispatch its resources quickly during hours of
need around the Indian Ocean, which will work to maintain security for all in the region.
As pointed out by the Indian defense minister, the Indian Navy has successfully con-
ducted mission-based deployment around the Indian Ocean, which has increased maritime
domain awareness and provided swift disaster relief work.*

IV. Regional Institutions
for Maritime Governance and Capability
Development Measures
Regional mechanisms have been a significant way to integrate regional nations into a
singular grid for maintaining security and enhancing regional partnerships. India has been

a major player in initiating and supporting some of the major regional institutions with a
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goal of improving maritime governance and security in the IOR. This section of the paper
will look at some of the regional institutions through which India will play a major role for
maritime security and capability development.

4.1 Indian Ocean Naval Symposium (IONS)

The Indian Ocean Naval Symposium (IONS) is a regional organization structured to
answer the needs of maritime security of the region. India pitched the initiative in 2008 and
it has been described as the first significant maritime security initiative in the 21Ist centu-
ry.** IONS is fashioned after the Western Pacific Naval Symposium (WPNS), where all the
navies of the West Pacific would meet to discuss cooperative issues and matters that needed
further consideration.’* Therefore, the fundamental concept of IONS was to show India’s
ability, similar to that of the U.S., as a major power and to promote the prominent role of
the Indian Navy in the IOR.* However, the launch of IONS can be credited with enhancing
regional interoperability and trust among regional navies and coast guards. This can allow
joint ventures in matters related to maritime security as the region is an epicenter of trans-
national crimes and natural disasters. Thus, having a mechanism which unites regional
nations will accelerate maritime security initiatives. There were four fundamental objec-
tives outlined during the induction of the IONS:*

1. To promote shared understanding in matters related to maritime security in IOR.

2. To enhance the capacity of the regional states and work on maritime security and
stability.

3. To promote and establish consultative cooperative mechanisms to mitigate maritime
security challenges in the region.

4. To enhance joint operations, organizational skills and logistical systems for speedy
recovery during humanitarian assistance and disaster relief work in IOR.

Under the concept of SAGAR, the relevance of IONS becomes vital as it brings
together the navies of all IOR nations, increasing the collective approach to maritime secu-
rity. With initiatives like SAGAR and IONS, India can enhance the capabilities of regional
navies, which would be constructive for regional development.’” During the 10th edition
of IONS in 2018, the theme was set to be “IONS as a catalyst for SAGAR,” which highlights
the significance of SAGAR in integrating other major regional mechanisms with itself.?®
Therefore, it can assist in the enhancement of regional security and interoperability, subse-
quently helping with developing capabilities of other Indian Ocean littoral states.

4.2 Indian Ocean Rim Association (IORA)

The Indian Ocean Rim Association (IORA) was one of the first organizations estab-
lished to answer challenges in the region. IORA was first launched in 1997 with the aim to
develop regional multilateral structure with an emphasis on economic and social agen-
das, however it remained silent for a long time.** Unlike IONS, whose major emphasis
has been maritime security, IORA has been focused on the economic objectives around
the Indian Ocean, though the organization is still to reach its full potential in regard to
enhancing integration of the region and its nations.** IORA has six major priority areas
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to push sustained growth and also align maritime security with IONS, however no formal
link has been established between the two organizations.* This emphasizes lacks of syn-
ergy among the institutions in the IOR, which can impact their work capabilities. Being the
major regional power, India’s role in the IOR becomes very important and after the launch
of SAGAR, organizations like IORA are of prime importance for regional integrity and
promoting the notion of collective development. It has been pointed out by India that IORA
will be playing a significant role in the Indo-Pacific and will be a major tool for regional
cooperation.*? After the launch of SAGAR in 2015, India is actively working to elevate IORA
through dialogues and forums, and also has a 10-point suggestion for the development of
the association and work on a blue economy.”” IORA allows the nations of the IOR to gather
under its umbrella and push for collective economic development, which will have a posi-
tive implication for the entire region.

4.3 Information Fusion Centre-Indian Ocean Region (IFC-IOR)

The establishment of the IFC-IOR is taken to be a significant initiative to enhance
maritime security in the region. It was established in 2019 with the primary aim of shar-
ing white shipping data, which would lead to a more collaborative approach for maritime
security, as the center has built links with 18 countries and 15 maritime centers.** The IFC
can enhance maritime security around the IOR and provide real-time analysis of maritime
traffic. The fundamental goal for establishing the IFC-IOR has been to increase joint mon-
itoring of the IOR as it becomes a hub for great power competition, apart from the increase
in natural disasters and transnational crimes like piracy and drug trafficking.”” The joint
monitoring has led India to request that other major and littoral nations station a liaison
officer at the IFC for better coordination and sharing of information. The IFC currently
has liaison officers from five major countries—the U.S., France, Australia, Japan, and the
UK. Also, there is high interest among many other nations to send liaison officers, which
can help in interoperability and information sharing, enhancing maritime security.*® The
IFC initiative can help India in continuing to promote itself as a net security provider in
the region as China expands its footprints around the Indian Ocean.*” With India work-
ing to maintain its sphere of influence around the IOR, it has to work to increase its inter-
national profile to meet its strategic needs. Therefore, it is critical for India to take lead steps
for upholding maritime security in the Indian Ocean Region."®

V. Chinese Influence in the IOR
and Its Implications for India’s Initiatives

The launch of SAGAR can be argued to be a major foreign policy tool to advance and
counter growing Chinese influence seen since the launch of China’s Belt and Road Ini-
tiative (BRI). The Indian Ocean is one of the most strategic waterways for China in the
21st century, as 80% of its oil and other natural resources pass through these waters and
the Malacca Strait.*® This is a major security concern for China as any disruption of its
imports will have a drastic implication on its economic growth, making the Indian Ocean
an issue of national interest for China. This led former Chinese President Hu Jintao to label
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China’s dependency on the Indian Ocean and Malacca Strait as “China’s Malacca Dilem-
ma.”*® With the launch of the maritime aspect of the BRI in 2013, China’s economic invest-
ments around the IOR have quadrupled as it has been working on development of major
infrastructure projects around the region. This has also raised Chinese stakes in the IOR,
making it a significant region for China’s security and national interests. China is con-
structing multiple ports under its maritime silk route initiative which, according to China,
will advance interregional trade among nations.

However, Chinese investments are considered to be very opaque, having major impli-
cations for the host nation, as then-U.S. Secretary of State Mike Pompeo pointed out by
saying that Chinese deals come “not with strings attached but with shackles.”' This notion
has gathered a lot of attention, mainly in India, as the nation views Chinese investment
around the Indian Ocean to have a dual purpose under String of Pearls. The major crux of
the argument regarding String of Pearls is that Chinese military and civilians both would
be using the ports in the IOR, a major security implication for India.** The takeover of
the Sri Lankan port of Hambantota by China strengthened this argument and has raised
alarm bells in neighboring India. With the unprecedented economic crisis in Sri Lanka,
the alarm bells regarding predatory Chinese investments have only gotten louder. This is
seen to have major implications for India, as growing Chinese influence will undermine the
Indian sphere of influence in the IOR. As pointed out by a former Indian diplomat, India’s
position on rejecting the BRI is significant, given that Beijing is planning a China-centric
Asia through BRI, and India joining it means accepting Chinese superiority.>

Growing Chinese economic initiatives under BRI has had an impact on India’s influ-
ence in the region. In recent times, a growing number of countries around the Indian
Ocean and its neighborhood have cozied up to the Chinese, especially given its deep pock-
ets. In 2014, a Chinese submarine had docked at Colombo, which rang alarm bells in New
Delhi as it was seen to have major implications for Indian national security.>* The recent
docking of a Chinese spy ship in 2022 in the Sri Lankan port of Hambantota, which has
been constructed by China, further reiterates India’s fear of China’s growing footprint in
the Indian Ocean.” During Abdulla Yameen’s tenure, Maldives gravitated toward Beijing
and signed key pacts under BRI.’® These became a major obstacle toward the notion of
taking a collective approach in the IOR, as some of the deals undermined India’s strate-
gic interests. With time, these growing Chinese initiatives will try to further undermine
India’s influence, which therefore presents major challenges for India in the region.

This has led India to restructure its policy around the Indian Ocean to answer the
challenges of growing Chinese initiatives, and SAGAR can be argued as a major foreign
policy initiative to rebut this challenge. SAGAR has been labeled as the major foreign pol-
icy initiative adopted by the Modi government to enhance its outreach in the region. With
the Indo-Pacific garnering momentum, the maritime aspect has become a crucial ele-
ment in Indian foreign policy-making through initiatives like BIMSTEC (the Bay of Ben-
gal Initiative for Multi-Sectoral Technical and Economic Cooperation), Project Mausam,
and SAGAR. Among all of these, SAGAR is seen to provide India with strategic depth in
the Indian Ocean by maintaining its strategic influence amid growing geopolitical com-
petition. SAGAR can be a viable alternative to China’s BRI in the region as its approach is
aimed at collective development, unlike the extractive approach of the BRI.*” Under the
SAGAR initiative, India wants to promote the agenda of collective development, which will
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thereby enhance the capability of regional nations and promote the agenda of growth for
all. This can be India’s major foreign policy approach in countering China’s BRI in the IOR.
However, the vision of SAGAR is yet to reach to its full potential, as India can link its ini-
tiative with its other maritime initiatives, which could provide India the credibility needed
to expand its reach around the wider Indo-Pacific.”® This would make it a credible player in
the Indo-Pacific region and uphold strategic interest amid growing Chinese initiatives in
the region.

VI. Conclusion

The launch of SAGAR has been a major initiative adopted by the Indian government
to not only spread its sphere of influence but also help in the collective development of the
region. The various capacity-building measures initiated under it have been crucial to safe-
guarding the maritime security of the region. The 21st century is regarded as the Asian cen-
tury, which would see the rise of major Asian powers with the Indian Ocean at the center
of this development. Therefore, maritime security around the Indian Ocean becomes of
primary importance. The SAGAR initiative adopted by India has been working on capac-
ity building measures, which can be regarded as crucial for the overall maritime security
of the Indian Ocean region. With the region facing major issues stretching from terrorism
and drug trafficking to natural calamities, having a resolute maritime force is essential for
a swift response. Therefore, India’s initiatives under the umbrella of SAGAR will enhance
maritime security mechanisms by enhancing the capabilities of the other littoral states and
enabling them to work together, which would play a significant role in the overall develop-
ment of the region. However, more diplomatic, economic and political efforts are required
from India’s side for running the initiative smoothly. With the return of great power poli-
tics in the Indian Ocean Region, there will be some implications that would impact overall
development in the region. But collective security mechanisms and collective measures for
development could play a binding role for the Asian century to prosper.
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I. Introduction

The Gulf of Guinea is one vast, diverse, and highly important shipping route. It strad-
dles an unbroken coastline of over 6,000 kilometers while cutting across about 18 coun-
tries of West, Central and Southern Africa. The States in the region can be described as an
intricate assemblage of coastal and landlocked Francophone, Anglophone, Lusophone, and
Spanish-speaking countries, whose interpersonal postures are compounded by the diver-
gence of language, domestic institutions and legal norms. The region’s economic, geopo-
litical and geostrategic interests regarding maritime security collaborative initiatives have
rather remained intriguing and complex.! This is in spite of the fact that the Gulf of Guinea
States share immense potential, both in terms of its resource endowment and strategic
importance as a major shipping route/hub, which has drawn significant domestic, conti-
nental and international attention occasioned by increased threats and vulnerabilities.?

Indeed, the States have witnessed a number of diverse threats to the West African
regional security landscape. Apparently, the Gulf of Guinea, which occupies a significant
geostrategic position within this geographical area, is not immune from these regional
security challenges. This is because piracy has become one of the most prevalent maritime
security crimes bedeviling the region with huge consequential human, economic, environ-
mental and political costs. Therefore, the manifestation of piracy, for instance, constitutes
a significant and direct threat to peace, security and economic development of the Gulf of
Guinea region.” While, as increased global trade passes through this strategic maritime
route, the consequences of ship hijacking and other illicit activities by organized crimi-
nal networks have no doubt attracted considerable regional and international community
attention.’ Thus, the Gulf of Guinea requires a strategic approach consistent with domestic
aspirations and multi-stakeholders partnership initiatives, as well as coherent regional col-
laborative arrangements given the transnational character of most threats and vulnerabil-
ities in the region.’

It is essential to note that the enduring security threats have mobilized responses from
both within and beyond the region. For instance, in 2013, the West and Central African
States formed a new regional maritime security framework dubbed the Yaoundé Accord.
The framework is aimed at promoting information-sharing and resource-pooling along the
African coast, from Cabo Verde in the north to Angola in the south. This is also reinforced
by individual states’ large-scale anti-piracy programs, such as the establishment of the Fal-
con Eye surveillance infrastructure and Deep Blue projects in Nigeria.® To this end, efforts
at national, regional and international levels have been geared toward addressing the pleth-
ora of maritime security challenges in the Gulf of Guinea. As a result, the region has wit-
nessed the proliferation of national, regional and international-partnered institutions and
several initiatives. These include, but are not limited to, the Economic Community of West
African States (ECOWAS), the Economic Community of Central African States (ECCAS),
Gulf of Guinea Commission (GGC) and Maritime Organization of West and Central
Africa (MOWCA). Other initiatives include the G7 Friends of the Gulf of Guinea Group
(G7++FOGQG), International Maritime Organization (IMO), United Nations Office on
Drug and Crime (UNODC), and other non-state actors such as ship-owner’s associations
and national maritime domain security architecture are poised to secure this maritime
corridor. However, these initiatives have overtime proven less effective as threats remain
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seemingly unabated and are actually growing. The complexities surrounding these institu-
tional coordination and operational frameworks have remained highly debatable, reaffirm-
ing the fact that the fundamental question as to the efficacy of the current arrangements
in the region remain under-analyzed.” Therefore, this paper aims to interrogate various
national, regional, and international institutions and initiatives geared toward sustainable
maritime security in the Gulf of Guinea within the analytical paradigm of political, eco-
nomic, and legal frameworks and security regimes developed to stem the cost of maritime
insecurities along the Gulf of Guinea maritime domain.

I1. Review of Extant Literature

The Gulf of Guinea region has become a focal point for international concerns regard-
ing maritime security over the last decade. It is said that it represents a global hotspot for
incidents of piracy and robbery at sea, among other complex challenges in the maritime
domain, including trafficking, oil theft, pollution, and illegal, unreported and unregulated
(IUU) fishing.® Against this backdrop, a range of initiatives focused on the region have
been developed at international, regional and national levels to address these issues. How-
ever, measuring their level of success and/or failure has been an issue of scholarly debate.
Broohm’s work on maritime security governance, a new strategy management to avoid
piracy in the Gulf of Guinea and its legal guarantee, argues that the most significant fac-
tors that would boost maritime security in the region include strong collaboration, strong
law enforcement, national team spirit, synchronization of policies, and adoption of a mar-
itime security strategy that would factor in the interest and responsibilities of all actors
and stakeholders.” Garba argues that for effective ocean governance, modern management
principles and an integrated governance framework will be needed to improve the enforce-
ment and compliance within the ecological belt of the Gulf of Guinea.”” As such, institu-
tional frameworks built on a multi-layered approach are required.

Ebo’o succinctly argues that the Gulf of Guinea is not ungovernable, but the current
institutional and regional focus is insufficient to improve security." Ebo’o further argued
that in spite of the diversity of crimes within this maritime space, responses to the com-
plex security threats have been one-sided and often complex. Thus, there is need for a shift
in strategy and attitudes toward a holistic approach that involves the strengthening of tech-
nical capacities and their sustainability. Similarly, Morcos posits that the confluence of
threats mobilized the international community in the early 2010s."* This led to the 2013
Yaoundé Summit, which came up with new maritime security architecture that seeks to
create shared maritime domain awareness among regional states through enhanced infor-
mation sharing. In spite of this, Morcos argues that though the Yaoundé process has made
considerable progress, the maritime security architecture remains incomplete due to the
absence of an appropriate legislative and judicial framework, and the limited capacities of
local navies or coast guards that are underequipped to provide credible deterrence.”

In a similar vein with Morcos, Norland aptly opines that social, political and economic
challenges impede Gulf of Guinea regional navies and coast guards’ enforcement capacities
from maintaining sufficient security over their territorial waters." Other scholars like Mur-
phy and Ali contend that the ineffectiveness of maritime security governance architectures
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in the Gulf of Guinea is largely because of the land-centric approach to security which has
necessitated less priority and investment in equipment for the protection of the maritime
space.”” Accordingly, the maritime security architecture in the Gulf of Guinea is incapable
of handling emerging maritime piracy and other crimes due to a lack of logistics and capac-
ity building, and of course, owing to over-reliance of the land regarding national security in
the region.' While there is considerable literature on security governance efforts in curbing
spates of crime and insecurity in the Gulf of Guinea, there seems to be a dearth of research
in assessing the diverse complexities of numerous security governance architectures in the
region. This article aims to fill the gap.

III. Methodology

This paper adopts a hybrid method of combining exploratory, qualitative, and
case-study research methodology in order to conduct an analysis of the opportunities and
challenges of maritime security governance in the Gulf of Guinea. Since maritime security
response mechanisms in the Gulf of Guinea over time have been multi-layered, the cho-
sen method ensures an examination of national case studies (Nigeria and Senegal), and
regional and international maritime security architectures geared toward effective security
management of the Gulf of Guinea. This is done within the Copenhagen School’s regional
security complex analytical paradigm advanced by Barry Busan. This framework is plausi-
ble because Busan defines a regional security complex as a group of states whose primary
national security concerns are so inextricably linked together that they cannot be removed
or addressed independently of each other. Thus, the thrust of this theoretical scheme
believes that security interdependence is core in the formation of regionally based clus-
ters.”” Consequently, the maritime security governance architecture in the Gulf of Guinea
can be exhaustively located within this analytical paradigm.

While data for analysis are largely sourced from secondary sources, the author utilizes
his enormous experiences and observation as a field commander with the Nigerian Navy.
He has participated in a number of operations to secure the Gulf of Guinea maritime space
over the last two decades, and as such, this paper proceeds by examining data using the
qualitative content analysis approach. The method involved a rigorous and comprehensive
analysis of data on various efforts adopted by maritime security stakeholders at both inter-
national, regional and national levels to stem the spate of maritime crimes and insecurities
in the Gulf of Guinea. Thus, the degree of measurement of the opportunities and challenges
of maritime security governance in the Gulf of Guinea hinges on the level and frequency of
crime insecurity occurrences/reportage. This measurement analytics presents a chronolog-
ical trend of the success and failure of existing security frameworks.

IV. National Case Studies: Perspectives
from Nigeria and Senegal’s Efforts

The Nigerian maritime domain inarguably plays host to a significant number of mar-
itime security threats recorded in the Gulf of Guinea yearly. This brings to fore that the
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responsibility to combat threats to Nigeria’s maritime environment is essentially a law
enforcement operation at sea, carried out by the Nigerian Navy. The principal defense
against maritime threat throughout history has been military intervention, primarily
undertaken through naval action.'” The Nigerian Navy has, over the years, attempted to
live up to its constitutional mandate of maritime security and defense of the country. How-
ever, the attacks on shipping in the Gulf of Guinea exposed the vulnerability of the region’s
maritime space and eventually led to the development of various military and non-military
countermeasures. This has been done in collaboration with other maritime stakeholders
within Nigeria’s maritime corridor and by extension, the Gulf of Guinea. Consequently, the
Nigerian Navy applies the principle of “Maritime Trinity of Action,” such as surveillance
capability, response initiatives and law enforcement, to effectively perform its maritime
constabulary and coast guard duties. These comprise a number of activities and operations
designed to improve the security of Nigeria’s maritime domain in line with the Five Spec-
trum Layered Approach in the Nigerian Navy doctrinal instrument, known as Nigerian
Navy Total Spectrum Maritime Strategy 2012. This has necessitated activities such as intel-
ligence and information-based operations, active kinetic-based response (e.g., Op Calm
Waters, Op Eagle Eye and Op Swift Response), choke point management, and collabora-
tion with other maritime security stakeholders like the Nigerian Maritime Administration
and Safety Agency (NIMASA), Nigerian Port Authority (NPA), Nigerian Custom Service
(NCS), Nigerian Air Force (NAF), et cetera.”

Plausibly, there have been significant improvements in active collaboration between
the maritime law enforcement agencies in Nigeria, specifically the Nigerian Navy, NPA and
NIMASA, which has resulted in substantial reductions of pirate attacks around Lagos Har-
bor. The partnership between the three agencies has significantly improved joint maritime
patrols and maritime law enforcement within the territorial waters and harbor approach-
es.?? This collaboration includes the provision of a number of interceptor boats, special mis-
sion vessels and helicopters manned by the Nigerian Navy for the provision of all-round
security and the Satellite Surveillance Centre (SSC).?* All these and more have provided
stronger defense for vessels wishing to either anchor or steer ship-to-ship transfer oper-
ations offshore and thereby enhanced maritime security at a national level. All vessels in
Nigerian waters are tracked by the Falcon Eye Alignment (FEA) and the SSC and can detect
each ship’s International Maritime Organization (IMO) number.?? This has improved
information sharing among maritime stakeholders.

Further to this, Nigeria as well as some member States of the Gulf of Guinea maritime
corridor have, aside from its military deployments, also relied on Private Maritime Security
Logistics Companies (PMSLC) as an additional response in the interim to cover the gaps
of sufficient patrol boats. This regime, which is business-driven, further becomes a weak-
ness of maritime security.” Notwithstanding, Nigeria has made conscious efforts toward
building the capacity and capability of the maritime security forces through fleet renewal,
acquisitions of new platforms and human capacity development, as well as increased naval
policing actions at sea. Consequently, there have been tremendous success in the area of
surveillance and monitoring through the acquisition and deployment of various Mari-
time Domain Awareness (MDA) infrastructures to enhance basic maritime awareness and
the inadequate capability to monitor maritime shipping and maritime space, tactics, tech-
niques and procedures (TTP) on the security of the region.*
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Therefore, the establishment and continuous acquisition of MDA infrastructure by the
Nigerian Navy and other maritime stakeholders such as the Regional Maritime Capability
(RMAC) Centres, the FEA and the Virtual Regional Maritime Traffic Centres (V-RMTC)
is a step in the fulfilment of this aspiration.” Relatedly, the MDA infrastructure acquired
by other maritime stakeholders, like the NPA Command Control Communication and
Intelligence System (CCIS), NIMASA Integrated National Surveillance and Waterways
Protection Infrastructure, known as the Deep Blue Project (DBP), which already has func-
tional Command, Control, Computer Communication and Information (C4i) Centres with
recently acquired platforms such as the special mission helicopters, unmanned aircraft sys-
tems, the ATR42 and special mission maritime patrol aircrafts, et cetera, are without doubt
a significant bold steps by Nigeria to address maritime insecurities around its seascapes.?
The MDA Centres are currently ensuring effective electronic monitoring of the nation’s
maritime environment through surveillance, response initiative and enforcement.

These technologically advanced MDA infrastructures acquired evidently reflect Nige-
ria’s efforts at constantly expanding its maritime security strategy toward combatting
piracy and other associated maritime crimes. With the advantage of these facilities, law
enforcement and antipiracy patrols, backed by surveillance that can trail the IMO number
for all vessels in Nigeria’s waters, are being carried out.” Increased deployment of warships
and air assets to checkmate the activities of violent pirates against oil tankers, merchant
shipping and other seafaring communities, further attest to the level at which Nigeria is
gradually improving her maritime security.

Perhaps the conduct and transformation of a series of operations by the Nigerian
authorities such as Operation Calm Waters, which cover the brown waters of the Niger Delta,
and Operation Tsare Teku, an anti-piracy operation designed to cover the territorial waters
up to the extended limits of the Gulf of Guinea, are classic cases in evidence. These con-
duct of operations were corroborated by Rear Admiral Akpochi Suleiman (Retired), a for-
mer joint task force commander responsible for security in the Delta, who further observed
that the conduct of the combined exercises and the new Nigerian Navy exercise code named
“Eagle Eye” have significantly reduced the incidences of piracy and other maritime crimes in
Nigeria.”® Similarly, the conduct of Operation Accord, Operation Bekan Mmon and Opera-
tion Octopus in 2021 further enumerate these operational as well as kinetic efforts.

Most recently, in 2020, 2021 and 2022, the Nigerian Navy, in collaboration with other
law enforcement authorities, in order to sustain the gains of effective maritime secu-
rity, have activated Operation River Dominance and Operation Dakatar Da Barawo with
the sole aim of addressing the challenges of crude oil theft, piracy and sea robbery, and
other maritime related crimes. The operations were designed to focus on the inner corri-
dor (creeks, estuaries and river entrances) andthe coastlines including the offshore loading
export terminals.?” Consequently, the successes recorded from enhanced maritime force
capability and capacity projections through the help of MDA infrastructures show a sig-
nificant improvement not only in naval actions, but reduced maritime criminalities within
the maritime corridors of Nigeria. For instance, the Nigerian Chief of Naval Staff (CNS)
stated that over 211 illegal refineries have been demobilized during these operations, with
over 27 billion naira worth of crude seized and saved for the country.*® Also part of ongo-
ing efforts to curtail export theft, over five oil tankers, including Mt Trinity Arrow, Very
Large Crude Carrier, Heroic Idun, and Monte Urbasa, were seized and under interrogation
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for suspected oil theft from Nigerian offshore export terminals. These actions from mari-
time law enforcement authorities have likely saved the country export theft of millions of
barrels of crude that would have been stolen by these very large tankers.* Thus, this high-
lights the allegations of complicity of international oil cartels and syndicates and the need
for improved energy governance transparency and national prosperity.

Consistent with efforts toward capacity development of the Nigerian Navy and other
stakeholders, as well as robust regional collaboration in maritime security governance,
Nigeria hosted the 2019 Global Maritime Security Conference-Abuja and the 2022 Inter-
national Maritime Conference-Port Harcourt. It is also worth mentioning the formulation
and enactment of the Suppression of Piracy and Other Maritime Related Crime (SPOMO)
Act 2019. Evidentially, the 2021 trial, conviction, and sentencing of ten pirates involved in the
2020 highjacking of a Chinese merchant vessel, MV Hailufeng II, to twelve years’ imprison-
ment at the Federal High Court in Ikoyi, Lagos, marks a major milestone for Nigeria’s new
anti-piracy law.* It is, no doubt, a significant turning point that synchronizes non-kinetic
naval policing actions at sea with prosecutorial efforts of the country. These efforts, among
others, have seen the exit of Nigeria from the IMO world piracy list on March 5, 2022. Fur-
thermore, the following data shows the successes in support of efforts to curb smuggling of
crude oil and processed petroleum products in the first half of 2019 and second half of 2020.

Table 1: Summary of Nigerian Navy Successes in Support
of Efforts to Curb Smuggling of Crude Oil and Processed
Petroleum Products at Q1 2019 and Q1 2020

Product Q1 2019 Q12020 Total Qty Diff
Crude Oil (in barrels) 201,921 30,282 232,203 -171,639
AGO (in liters) 31,666,480 8,443,400 40,109,880 -23,223,080
PMS (in liters) 924,292 14,370 938,662 -909,922
DPK (in liters) 948,000 363,650 1,311,650 -584,350

Source: TOPS Branch, NHQ, adapted from Enoch, 2020.

Table 1 indicates how various kinetic operations of the Nigerian Navy targeted at
reducing maritime criminality between first quarter (Ql) of 2019 and the first quarter of
2020 were significantly successful. These actions have seen a constant decline of smuggling
of crude oil and processed petroleum product, as indicated above. For instance, the amount
of crude oil smuggled between the period under review shows the significant reduction of
74%, accounting for 171,639 less barrels than the 201,921 barrels smuggled in QI of 2019.
The same account is reported in AGO with 58% reduction in products being smuggled.
Whereas, there was a commendably significant reduction of PMS by 97%, which accounted
for 909,922 less liters than the 924,292 liters in Q1 of 2019. Furthermore, DPK shows a 45%
reduction of smuggling activities within this period, a significant difference.

These successes notwithstanding, the Nigeria maritime coastline has continued to be
marked as troubled waters. It can be plausibly argued that the introduction of the Choke Point
Regime and all the counter piracy initiatives in Nigeria show that there is the capacity to con-
tain piracy within Nigeria, however, maritime law enforcement forces lack sufficient logistics
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sustainability due to inadequate funding and budget. No doubt, Nigeria possesses the inher-
ent capabilities to combat maritime insecurity in Nigeria and the Gulf of Guinea, but there
are profound challenges of funding and sustainability of maritime forces at sea. This assertion
has further corroborated the opinion of Hassan and Hasan, who posit that “Coastal states
having maritime enforcement capability usually control piracy by naval action and hence the
need for a stronger naval force.”® However, the Gulf of Guinea countries have limited mari-
time capacity and little capability to counter the threat effectively through this means.”** This
weakness in capacity to exercise effective control over maritime state coastal and deep off-
shore territories remains a challenge for most Gulf of Guinea states.

Putting the issue in context, the main gap fundamentally lies in the area of availability
of sophisticated assets for full coverage of territorial waters and Exclusive Economic Zones
(EEZs) in spite of the fact that Nigeria has the best, but limited, platforms to police its vast
maritime area, as espoused by Osinowo, who suggested that the minimum Nigeria will require
is about 90 offshore patrol vessels (OPV) to cover its vast coastline. Furthermore, it is argu-
ing that the inability of the political class in the past to prioritize maritime security investment
manifested in the lack of adequate and sustainable funding for the Nigerian Navy and other
Gulf of Guinea navies that would have facilitated the availability of requisite assets for the
coverage of their vast maritime area and other areas of influence. This resulted in an increase
of maritime insecurity incidences in areas outside national territorial waters and within the
expanse of the Gulf of Guinea maritime areas, highlighting the need for sustainable funding
for navies and coast guards for enhanced maritime security development in the region.* The
long-range form of attacks provides pirates with time to achieve their objective due to absence
of rapid responses and information sharing capability. This has, over time, exposed the lim-
ited capacity of available maritime surveillance equipment for extended patrol. Thus, there is
need for the acquisition of long-range surveillance maritime patrol aircraft to provide quick,
real-time maritime pictures to surface craft to coordinate speed enforcements and arrest.

Similarly, Senegal’s geostrategic position makes her a favorable choice for maritime traf-
fic, trade, and businesses and hence, a strategic shipping lane. The country is located at the far
west of the African continent and enjoys a stretch of 570 kilometers of coastline, four maritime
borders and an international sea lane into the Gulf of Guinea with huge maritime resources
(particularly fisheries), and trade and commerce through a maritime facade extended by an
EEZ of 200 nautical miles.” Its navy, just like that of Nigeria, has the constitutional mandate
to provide maritime security and defense for the country with the primary mission of coastal
surveillance, enforcement of navigational laws, monitoring of territorial waters and support
for other components of the armed forces. Therefore, given the fact that this country is hugely
rich in fishery resources and serves as one of the most strategic shipping routes, the Senegalese
Navy’s maritime security activities are aimed at fisheries monitoring, environment protection
and pollution control, combating smuggling, illegal migration, and drug trafficking.

According to Ndiaye, while the country deals with the above threats, future threats
such as piracy, armed robbery, high-scale pollution and terrorism are the most profound
threats identified in the state maritime strategy.*® Similar to the Nigerian Navy Total Spec-
trum Maritime Strategy discussed earlier, the main objectives of Senegal’s Maritime Strat-
egy are anchored on the Maritime Rescue Coordination Centre (MRCC) and Emergency
Operation Centre. Other objectives include maritime domain and situational awareness,
coordination of incidents at sea, liaison with national and international structures, and
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operational decision-making processes (if many administrations are involved). The coun-
try’s MDA infrastructures are poised to provide the critical maritime picture for effective
security of Senegal’s maritime corridor at full deployment of the infrastructure coverage
capability. The acquisition of platforms and other naval assets like OPVs and littoral sur-
veillance vessels through national efforts and international stakeholders’ collaboration
have resulted in a slow and steady progress made in Senegal’s maritime security of her
seascape. The state has also enhanced its maritime security capability through building
the capacity of special forces units for anti-piracy, offensive actions, and fast patrol boats.
Recently a number of foreign navy vessels have jointly conducted exercises with the Sene-
galese Navy for the sole purpose of enhancing maritime security. Senegal also held a Naval
Infantry Symposium in 2022, in collaboration with United States Marine Corps, Europe
and Africa, aimed at galvanizing efforts of special operation forces in Africa.”

The successful suppression of maritime threats such as piracy can be accomplished with
the collective vigilance of the maritime domain of regional countries.*® This is important
because, in spite of the commendable efforts put in place by Senegal, there are still fundamen-
tal gaps within their maritime security and defense, which are being exploited by organized
criminal networks within their maritime corridor. Unlike Nigeria, Senegal has limited inci-
dences of piracy at sea, while its major challenge (beyond force capacity and capability, as well
as limited MDA infrastructure) lies in the fact that there is seemingly a lack of national coor-
dination of efforts toward managing the proliferation of nongovernmental actors and their
activities. There is also proliferation of diversity of actors at sea (fisheries, agriculture, gendar-
merie, police, customs, maritime authority, port authority, et cetera). Hence there is a lack of
commitment to a single coordinating body for maritime security. Similarly, there are issues
surrounding harmonization of legal frameworks for effective coordination, and budgetary
constraints occasioned by public officials’ lack of prioritization of both land-based priorities
and maritime interests, and a gross shortage of naval and air assets.*!

V. Regional Response
and Resilience Architectures

Given the complex nature and character of maritime security threats and the difficul-
ties national governments in the Gulf of Guinea face in providing adequate maritime security
operational capabilities, coordinated regional efforts are not only invaluable, but essential in
sustaining a viable maritime security posture within their regional security complex. Hence,
the creation of a regional cooperative maritime security approach is one possible option for
a systemic solution to maritime insecurity in the Gulf of Guinea.*? Though the possibility
of instituting an international initiative to patrol the Gulf of Guinea seems impossible on
account of its cost, it has become necessary to employ regional cooperation as an important
factor in combatting this threat. Since the Gulf of Guinea waters have become a prominent
site of maritime threats, countries within the zone have begun to mobilize themselves to ame-
liorate or avert the risks.* This is geared toward the establishment of regional common sur-
veillance and development of joint coordination capabilities within the region.**

Consequently, the Yaoundé Summit of June 2013—under the auspices of the
Gulf of Guinea countries as well as the ECOWAS, ECCAS and the GGC—agreed on a
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memorandum on maritime safety and security in Central and West Africa, setting the code
of conduct with regard to the fight against piracy, armed robbery against ships, and unlaw-
ful maritime activity in including the establishment of Interregional Coordination Cen-
tre (ICC) to execute a regional plan for maritime safety and security.* The follow-up of the
Yaoundé Summit has led to the setting up of the Regional Coordination Centre for Mari-
time Security in Central Africa (CRESMAC) in Pointe-Noire, Congo Brazzaville, and the
ICC in Yaoundé, Cameroon. However, issues relating to funding are severely disrupting the
operationalization of the zones.

Other protocols have followed suit for ECOWAS countries during the Yamoussoukro
summit in Ivory Coast, known as Pilot Zone E, leading to the creation of a Regional Coor-
dination Centre for Maritime Security in West Africa (CRESMAO) and for ECCAS in Zone
D; the development of cooperation in A and B zones; and CRESMAC strategies, which need
viable fiscal commitment, to mention a few. Although, these programs look realistic on
paper, the implementation remains a challenge. However, Glock doubts the practicability
of this structure due lack of technical ability and funding problems in the Gulf of Guinea
countries.*® The biggest failure of the Summit was its inability to identify measures for rec-
onciling other parallel initiatives.*”

According to Egede, in spite of the complexities in the region, it is worth noting that
significant progress has been made in the development of the Gulf of Guinea maritime
security architecture.*® These developments have been witnessed at both the regional and
continental levels, including the development and adoption of 2050 Africa’s Integrated
Maritime Strategy (AIMS), which was adopted in 2014, and the Lom¢é 2016 adoption of the
African Charter on Maritime Security and Safety and Development in Africa. Other ini-
tiatives include the forums for stakeholders to discuss effective maritime security strategic
options for the continent and region, such as the 2018 Nairobi Blue Economy Conference,
the establishment of the Gulf of Guinea Inter-Regional Network (GoGIN) as well the recent
2019 Global Maritime Security Conference hosted by Nigeria.*

Therefore, with these initiatives, improved interoperability of forces will strengthen
maritime security in the region. In contrast, however, Ali identifies the lack of cooperation
to be the bane of the summits coupled with the multiplicity between the various maritime
security frameworks.*® Though it is a known fact that cooperation and coordination among
all states within the region would aid in the prevention and suppression of maritime inse-
curities, it has perhaps only worked effectively at high-profile meetings of regional govern-
mental and non-governmental stakeholders and less in pragmatic terms.” Moreover, there
is also the challenge of proliferation of regional maritime security architectures, which are
now distracting each other, and that Nigeria being the hot enclave of piracy would require
the focus on the Gulf of Guinea arrangement, as it comprises few countries and may have
the potential to succeed because its major cardinal principle is anchored on security.”

The obstacles in combating piracy and other maritime security threats lie in the
geopolitical structural division between two regional blocs resulting in regional dis-
trust. There are other challenges on agreements on the financial burden, which has led
to non-implementation of a particular tax regime such as the integrated tax system set.
Another obstacle in enhancing joint regional security within the Gulf of Guinea region
could be attributed to general mistrust between Nigeria and the French colonies, with
the latter regarded as the hegemon in the region as well as in border disputes in states.*
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Nonetheless, there are concerns of the complications that may result from the support by
international actors, which could complicate coordination as a result of increased compe-
tition for scarce resources by nations.>* While encouraging, certain recent measures related
to the acquisition of naval assets across the Gulf of Guinea countries, international naval
trainings, naval patrols, and a whole-up community approach is undoubtedly supporting
regional collaborative efforts and intelligence sharing among nations and demonstrates suc-
cesses for regional cooperation and collaborations with positive outcomes for the Yaoundé
accord despite some challenges. The socioeconomic reality prevalent in the coastal commu-
nities remains most prevalent, hence their easy recruitment into piracy activities.”

The underlying challenges, including issues of special funding, will significantly affect
the Yaoundé accord’s implementation. This issue of maritime security funds brings to the
fore the realization that until such a feat is achieved, as done in the Horn of Africa, the
Gulf of Guinea countries may not be able to defend their interests, and the prevailing secu-
rity situation will continue.’® Although the 2016 Lomé Charter emphasized fishing and the
blue economy, including issues of human security, it can be argued that it failed to harness
the consensus of the region.”” It further failed to initiate discussion on issues on human
migration and smuggling, thereby neglecting other maritime crimes, but most impor-
tantly several countries failed to sign the charter.”® Therefore, it is plausible to note that
the lack of political action in Angola, in particular, led to the ineffective progress in Zone
A, while the challenges of funding contributed to the slow progress affecting the center in
Yaoundé Zone E, also leading to its closure.’® Nevertheless, collaboration already exists
between zones but needs to be complemented by regular combined sea patrols and exer-
cises, while at the same time allowing the principle of hot pursuit across international mar-
itime boundaries. Further to this, the region is witnessing an increase in naval cooperative
engagements. In 2018, the CNS of Nigeria, Togo, Benin, and the High Chief of Niger Gen-
darmerie signed a memorandum of understanding for joint patrols. This was operational-
ized through Operation Safe Maritime Domain 2021 with the funding support of UNODC,
which expected to greatly address the threat of piracy and sea robbery, including other
maritime related crimes, across the Nigerian maritime corridor.%® The joint collaboration is
being coordinated by the Multilateral Maritime Coordination Centre Zone E. It is plausible
to say, conclusively, that the various regional maritime security architecture in the Gulf of
Guinea have considerably made commendable gains. This is evident in the continuous drop
in the cases of piracy particularly and other maritime crimes in general over the past few
years. For instance, the International Maritime Bureau’s latest global report for the second
quarter of 2022 reveals that of the 58 piracy incidents, only 12 were reported in the Gulf of
Guinea. This shows that there is a remarkable improvement on the maritime security gov-
ernance in the region.®

VI. International Response
Efforts and Architecture
Multilateral bodies and external partners have also played, and are still playing, a
very important role in response to the maritime security challenges in the Gulf of Guinea

because maritime security has become a new priority area of international policy. Beyond
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the Gulf of Guinea, foreign governments have increasingly provided the needed training
and expanded multinational exercises. While intergovernmental organizations such as the
UNODC and IMO have assisted with capacity building and legislation that ensures alleged
pirates can be tried for their crimes, the private sector has also contributed new tools for
MDA, developed best management practices for vessels operating in the Gulf of Guinea,
and improved the security of vessels operating in high-risk areas.®*

Consequently, the G7 countries issued a declaration on maritime security in 2015
where they emphasized that a “sound and secure maritime domain” is invaluable in order to
preserve peace, enhance international security and stability, feed billions of people, foster
human development, generate economic growth and prosperity, secure the energy supply,
and preserve ecological diversity and coastal livelihoods.*® In the same light, the Security
Council adopted resolutions on the need for an all-inclusive plan among states affected
to effectively address the problem. Through the Council of the European Union (EU), in
March 2015, there was adoption of the Gulf of Guinea Action Plan 2015-2020, outlining
the EU’s strategy in assisting the region in combating maritime insecurity. Through this
plan, there will be the provision of support at both regional and national levels toward the
ongoing attempts of ECOWAS, ECCAS, the GGC and all signatories of the Yaoundé Dec-
laration. The EU anticipates that the execution of this blueprint will bolster intra-regional
synergy and increase the level of direction among the EU, its member states, and global
allies. Thus, the status of the plan states that the Council “stands ready to assist West and
Central African coastal states to achieve long lasting prosperity through an integrated and
cross-sectorial approach, linking the importance of good governance, the rule of law, and
the development of the maritime domain to enable greater trade cooperation, and job cre-
ation for the countries in the region.”* It is important to note that the EU is already imple-
menting activities such as:

1. CRIMGO (Critical Maritime Route for the Gulf of Guinea): This began in 2013
with the aim of enhancing information sharing, the provision of training and support
cooperation at the regional level.

2. SEACOP: known as the Seaport Cooperation Project, aimed at building inter-
agency intelligence and control units to control suspected shipments and boost unlawful
trafficking through sea routes.

3. WAPIS: West Africa Police Information System, the purpose of which is to arrange
national and regional databases to gather police information.

4. Support to the Maritime Transport Sector in Africa Program: three projects focusing on
West and Central Africa on maritime safety, port effectiveness, and control, as well as diverse
activities targeting IUU fishing to mention a few."> Whether this initiative has effectively
achieved its set objectives after 2020, measured through the indicators of enhanced maritime
security and sustainable blue economy development, remains debatable.

Maritime security capacity building is a growing field of international activity. It suf-
fices to state succinctly that the Gulf of Guinea has also witnessed several international
interventions geared toward building the capacity of its maritime forces.*® For instance,
the international response galvanizing naval forces from the United States, Europe, South
America and Africa in a multinational maritime exercise known as Exercise Obangame
Express aims to improve tactical expertise and cooperation among West and Central

Maritime Security Governance in the Gulf of Guinea 71



African nations in order to enhance those maritime forces’ ability to deter maritime threats
in the Gulf of Guinea.®” Exercise Obangame and Saharan Express were marked specially for
the first time, combining the forces in a particular geographical location to increase capac-
ity building for more partners across West Africa and to improve interoperability.®® Other
international responses include G7++FOGG, which is made up of Portugal, Spain and the
UK, and was created in 2012 to improve coordination between global cohorts on capac-
ity building initiatives and to avoid repetition of actions in developing maritime security
in the Gulf of Guinea. The French government, with a huge interest in the region, imple-
mented a cooperation program in 2011 known as ASECMAR to support reforms in the
region through state action at sea initiatives to help develop interagency and intergovern-
mental approaches to maritime policy and security.*

Furthermore, the United States’ interests in the Gulf of Guinea, arguably, are seen to be
majorly driven by oil reserves.”® This calls into question the rationale for many of its numer-
ous intervention programs in the region. For instance, the establishment of AFRICOM—that
is, implementing initiatives such as African Partnership Station (building of national and
regional initiatives), Obangame Express as mentioned earlier (conducted by naval forces of
Africa and improving cooperation), Saharan Express (through U.S. naval forces at the coast
of Dakar to enhance states’ ability in monitoring their maritime domain) and the African
Maritime Law Enforcement Partnership (AMLEP)—aimed at helping allies to build mari-
time security capabilities, the improvement of their maritime environment and support
in their enforcement of laws and treaties are argued to best serve American strategic inter-
ests in the region. This argument can be further corroborated with the operationalization of
these approaches and initiatives which are widely different from the physical commitments
in counter-piracy operations in the Gulf of Aden, where military ships are committed to the
protection of the maritime corridor and has evidently reduced piracy to a minimum.

The combination of these initiatives includes non-governmental and private players
and the prolonged gathering of capability, gains and resources from a national and regional
perspective through smart maritime management, anchored in an understanding of the
key role the players have, to be understood to avoid multiplicity and promote understand-
ing.” It is therefore pertinent to state that beyond the skepticism of international actors
and or capacity-building interventions serving naive strategic interests of Gulf of Guinea
states benefactors, the region’s states must take effective measures to improve the security
of its maritime domain through promoting coordination like information sharing, the pro-
vision of enhanced training and capacity building, harmonization of national legislation,
and the creation of national maritime coordination agencies.”? It is important to highlight
increased naval diplomacy and cooperative visits and exercises. For instance, the conduct
of Exercise Obangame Express 2022, African Grana Nemo, as well as the international flag
visits of the Brazilian Navy Ship Independencia, Her Majesty Ship Trent and Her Majesty
Canadian Ship Goosebay/Moncton in 2021 lay credence to this assertion.

VII. Conclusion

The Gulf of Guinea is inarguably one of the most strategic maritime zones of the
world. It is conceivably so because of the vast maritime space, which covers over 6,000
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kilometers of seascape laden with abundant reserves of hydrocarbon energy resources,
making it a major global energy shipping route and future supplier of global energy. The
region also plays host to some of the world’s most treasured marine resources and lies, geo-
strategically, as a simple important route for global shipping, trade and commerce. These
enormous advantages, however, come with a litany of security challenges. In recent years,
there has been a worrying surge in acts of piracy, attacks against ships and other nefarious
forms of organized crime in the Gulf of Guinea.” In response to these heinous maritime
security threats, States in the region, through national, regional, continental and interna-
tional efforts, have developed several maritime security regimes poised to enhance mari-
time capabilities of naval forces and other maritime stakeholders for robust and effective
maritime defense, security, and sustainable blue economy development. It is to be noted,
however, that in spite of these laudable measures, the problems have shown limited signs
of abatement. This aptly shows that maritime security in Nigeria and the Gulf of Guinea
requires proactive measures that are potent and supported by a strong balanced naval fleet
as well as an integral shore-based maritime air power. To achieve this there is need to fully
integrate a supportive and effective Maritime Domain Awareness (MDA) infrastructure,
which would ensure the strengthening of the strategic and operational capabilities of the
Nigerian Navy and other maritime law enforcement agencies.”

This paper identified the major gaps, such as regional distrust leading to lack of coop-
eration among members and seeming lack of coordination due to the multiplicity of actors,
thereby making the work disjointed and incoherent from the perspective of different play-
ers. Also, the multiplicity of partners makes domestic ownership of the activities stressful
and complex. Another issue of significant concern is the presence of programs and blue-
prints already being implemented or in a planning phase that would seem to suggest sim-
ilar goals, with the corresponding risk of doubling overlap. To correct this, the Friends of
the Gulf of Guinea, a G7 plan, was arranged to coordinate the different efforts.

Furthermore, the failure of some States in the region to take responsibility for its
maritime security aptly explains the funding challenges confronted by both ECCAS and
ECOWAS, and the regional coordination center CRESMAC is confronted with so many
logistics challenges and thus is seldom operational, with a manifest lack of sustained patrol
in zones A and B.”> Nevertheless, there are inspiring traces of progress; like out of the 16
planned coordination centers, ten have been established and are currently operation-
al.’® On improving information sharing and coordination, there is still much to be done
to achieve this strategic regional initiative fully, but so far credible milestones mark an
important step forward. Pertinently, the greatest challenge confronting this region is the
transformation of initiatives and strategies into concrete decisive actions at the operational
and tactical level while synchronizing the duplication of processes and initiatives. There is
no doubt that there is a significant gap between the proposals that are signed and adopted,
and their implementations and actions as displayed in the Lomé Charter, which show a
growing crack of regional distrust. For instance, the actions of some critical players such as
Cameroon and Senegal, which were contrary to the decision of other members on the char-
ter, is a case in evidence. Therefore, the inability of the region to achieve collective cooper-
ation shows the fundamental regional gap of collaborative efforts and as such brings to fore
that cooperation in the Gulf of Guinea could better be achieved at smaller regional levels
rather than an expanded caucus, as was exploited by Nigeria and Benin during Operation
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Prosperity and the recent Joint Maritime Border Patrols being finalized by a technical com-
mittee between Nigeria and Equatorial Guinea, as well as the operationalization of the
Memorandum of Understanding between the four countries of Nigeria, Togo, Benin and
Niger through the activation of Operation Safe Maritime Domain with the funding sup-
port of the UNODC.

Conclusively, it is pertinent to state that for effective maritime security governance in
the Gulf of Guinea, concerted efforts by all States and stakeholders must be robustly coop-
erative at both strategic, operational and tactical levels of security management. Because
of the incapacities of some of the Gulf of Guinea States’ navies, there is a profound need
for joint maritime patrols as well as the establishment of the Gulf of Guinea Maritime Task
Force as recently advocated by the Nigerian chief of naval staff at the 2022 International
Maritime Security Conference in South Africa. Further, as aptly opined by Morcos, to effec-
tively combat maritime security threats, there is an absolute need for advanced technology
acquisition by States in the Gulf of Guinea and relevant actors as well as capacity develop-
ment of personnel.”” However, though these infrastructures are very expensive, considering
the paucity funds available to most Gulf of Guinea States, there is a need, therefore, to gal-
vanize global and multilateral financial support to fund advance technology equipment. At
the moment, the plethora of maritime security regimes are overlapping and parallel, mak-
ing it complex for coordination and target-driven strategy. Hence, there is need for effective
harmonization of the diverse security architecture at both individual state levels and the
regional level that have over time become counterproductive rather than complementary.
To this end, the Harmonised Standard Operating Procedure currently operated by Nige-
ria and the Maritime Strategy operated by Senegal to streamline maritime law enforcement
agencies become veritable strategic tools that should be adopted by other Gulf of Guinea
States. While countries like Nigeria can be commended for the formulation of maritime
law, there is still the need for other states to enact and domesticate such laws within the
framework of global maritime convention. There should also be robust commitment and
political will by leaders of the region to drive the imperative of security at both diplomatic
and strategic levels. These efforts among others will, no doubt, bring about viable and sus-
tainable maritime security governance in the Gulf of Guinea.
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Purpose—The availability and use of clean water has been a point of contention for
many countries since time immemorial, particularly for countries with a vast population
such as China and India. The use of existing resources is a fight for survival, and it is neces-
sary to understand how the perspective of one country has implications for others to such a
vast extent that countries have to be aware of their neighboring country’s resources in order
to formulate their own policies.

Design, Methodology, Approach—This article pursues its analysis primarily by con-
ducting a literature review to determine what the concept of “water” means to China and
conducting research to understand the current situation in China. Based on the same,
implications are drawn for India and Bangladesh and policy recommendations made so
that these countries can sustain themselves.

Findings—The findings are a true projection of the water crisis prevalent in the Global
South countries. It has been found that there is a severe water crisis in China and many
regions do not have sufficient access to clean water. The lack of availability of fresh water
sources, the existence of pollution and climate change are detrimental to the ecosystem in
China. Due to the same, the Chinese are drawing on resources and the same causes stress
on other countries, such as India and Bangladesh, as they share a common water resource
and physical boundaries.

Practical Implications—India and Bangladesh need to formulate policies and maintain
better foreign relations to ensure they will have access to fresh water sources and are able to
protect themselves.
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Originality, Value—Water issues are only bound to get worse with the current situa-
tion and measures must be taken at all times to ensure the survival of the ecosystem.

Keywords: China-India-Bangladesh relations, water issues,
water scarcity, water stress

I. Introduction

In many parts of China, there is a severe problem with water scarcity. The per-person
water resources are barely 2,100 cubic meters, or one-fourth of the global average.! The issue
is made more difficult by factors including population expansion, agricultural demand,
and the negative effects of climate change.? It is also important to understand that in China,
80% of the human population lives in 10% of the land area.’ These factors also have impacts
on neighboring countries, such as India and Bangladesh, and these nations need to be pre-
pared with their own policies if they wish to sustain themselves.* This paper analyzes the
current Chinese perspective on water and its implications on India and Bangladesh and
seeks to suggest some measures so that these countries can sustain themselves.

II. The Chinese Perspective on “Water”

Water has been the backbone of agriculture for thousands of years, and waterways
have served as a means of transportation. China is home to a huge landmass, an abundance
of resources, but also the regions are highly different from one another. It is also the birth-
place of oriental civilization.®

China’s water philosophy is based on the notion of “Water Civilization.” It is an
all-encompassing strategy that emphasizes the significance of water in all aspects of life,
including agriculture, industry, and urban growth. The conservation, allocation, and pro-
tection principles underpin China’s water management plan. China’s water conservation
policy entails lowering water use through improved management practices and technol-
ogies. Improving irrigation efficiency, promoting water-saving crops, and implementing
water recycling and reuse programs are all part of this. The goal of China’s water alloca-
tion plan is to balance water resources among regions and sectors. Setting water quotas for
different regions, creating water markets, and enacting water price rules are all part of the
process. This aids in the prevention of water disputes across regions and industries.

Five lake zones predominate in China. With nearly 50% of the world’s lakes located
there, the Tibetan Plateau has the most lakes overall. The majority of such lakes are clean
and unpolluted. Rather than pollution, aridification is the main threat to lakes in north-
west China, where lakes are quickly disappearing.® With a fourth of the total lake area, the
middle and lower Yangtze River region has the second-highest density of lakes. Over 80%
of such lakes there have severe pollution problems. Lake Tai and Lake Chao in this area are
the worst affected. Due to the eutrophication of Lake Tai, a significant water crisis occurred
in Wuxi in 2007. Northeast China is home to the fourth lake region. Finally, the degree of
human impact on lakes varies between the provinces of Yunnan and Guizhou.”

A number of water management cases played a significant role in China’s successful
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water governance throughout its history.® In the 1950s, there were around 9,000 yearly
deaths from floods; in the previous ten years, there have been about 540. For the majority
of the population, the quality of drinking water has improved.’ Prior to the Water Law of
2008, China used a system to manage water that was chaotic, with many, hazy administra-
tive institutes that carried out diverse tasks for managing water resources. The mechanism
for managing water resources was comparatively disjointed." The level of implementation
was relatively low in intensity and efficacy, and was full of legal loopholes due to a lack of
clarity in the law. As per the new law, the State Council’s water administration depart-
ment is in charge of the uniform management and oversight of the nation’s water resources.
Although the new “Water Law” has significantly improved the way that water resource
management systems are managed, many systems in particular still lack soundness as a
result of the influence of numerous causes. Furthermore, these flawed systems are having a
very difficult time being implemented in the current legal climate.

III. Current Water Situation in China

North China frequently experiences year-round water scarcity due to both inadequate
water quantity and quality, but South China experiences periodic water scarcity mostly
because of declining water quality. In the last ten years, the authorities in China have spent
a massive amount of money in determining the state of water in the region and in attempt-
ing to fix the condition of water, as well as to find ways of accessing more clean water."

Pollution is rampant in China and many resources are severely polluted; addition-
ally, there is massive water scarcity prevalent in many regions. Through a series of inter-
connected operations in the Chinese provinces of Hebei, Shanxi, and Ningxia—three of the
most water-scarce provinces in the Northern area of the country—the World Bank-sup-
ported Water Conservation Project IT addressed these water shortage challenges head-on.
The results' in the project areas included:

o In every case, crop yields rose significantly from the 2011 baseline estimates.

o Hebei’s groundwater overdraft was reduced by 16.52 MCM (million cubic meters)
annually.

 Shanxi lowered its annual groundwater withdrawal by 5.80 MCM.

o Inthe regions where the scheme was carried out, agricultural water productivity rose
from 1.0 to 1.40 kg/m® (of ET [evapotranspiration]).

This project assisted with greener growth and focused on sustainability, which is good
as the idea is to maximize the limited resource. The project helped put China’s national
strategies and policies for managing water resources and developing its agriculture into
practice. It is also encouraging to observe how the project’s novel methods of water man-
agement are now being used more widely in China and influencing other initiatives that the
World Bank supports in other regions of the world."”

China’s concept of water has been shaped by its unique geography and water scar-
city challenges. China is home to just 7% of the world’s freshwater resources but has a pop-
ulation of over 1.4 billion people. This has led to intense competition for water resources,
particularly in arid and semi-arid regions. China has responded to these challenges by
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developing a comprehensive approach to water management that focuses on conservation,
allocation, and protection.

China’s water management practices have significant implications not only for China
but also for its neighboring countries. China shares several transboundary rivers with
neighboring countries, including the Brahmaputra, the Indus, and the Ganges. China’s
dam-building activities on the Brahmaputra River have raised concerns in neighboring
countries over the impact on downstream water availability. China’s water allocation pol-
icy could also have implications for downstream countries as increased water demand in
China could lead to a reduction in water flow to downstream regions.

Similarly, many more projects are being undertaken to preserve water and source
more resources. This is evident in the way China has been building dams around resources
and has been sourcing out excess water from Brahmaputra. Ten main rivers that flow into
11 different nations originate in China, which is the world’s leader in the construction of
hydropower dams. Because of this, neighbors to the south are concerned that it controls
all of Asia’s major water sources. China is in a unique position of ultimate control over the
majority of the Tibetan plateau because it holds the headwaters of the major international
rivers, which provide water to over 40% of the world’s population.

IV. Implications for India and Bangladesh

Because several transboundary rivers run through India and China, including the
Brahmaputra, Indus, and Ganges, water management practices in China have serious
consequences for India’s water security. China’s dam-building efforts on the Brahma-
putra River have alarmed Indians, who are concerned about the impact on downstream
water supplies. China’s water distribution program, which involves allocating water
allotment to different areas, may have ramifications for India as well. As China’s water
demand rises, the supply of water to India may decrease. This might have a huge impact on
irrigation-dependent agriculture in India.

Bangladesh is a low-lying delta area that is particularly vulnerable to climate change
and natural calamities. China’s water management practices may have serious conse-
quences for Bangladesh’s water security. China’s dam-building efforts on the Brahmaputra
River might disrupt the downstream flow of water to Bangladesh, wreaking havoc on agri-
culture and fisheries.

China’s water preservation program, which strives to enhance water quality, might
benefit Bangladesh. The country’s drinking water is mainly reliant on groundwater, which
is frequently polluted by arsenic. China’s experience in water treatment technologies might
assist Bangladesh in improving the quality of its water.

There have been numerous water resource disputes between India and China in recent
years." Conflicts are mostly brought on by the creation and exploitation of transnational
rivers, as was previously stated. Although China and India share boundaries and more
than 15 rivers in common, the Brahmaputra (also known as Yarlung-Zangbo in China) is
the focus of the most pertinent conflict between the two countries since it is seen as a key
resource for long-term sustainable development. The matter is more complicated than it
first appears because it involves not just the river’s water but also some areas in Arunachal
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Pradesh, where conflicts regarding the territory of such region is prevalent. This region is
also part of the Brahmaputra basin. It is reasonable for India to be concerned about pro-
posals to divert the Brahmaputra. There are currently 28 proposed dams in the basin, but
the hydropower plan from Yarlung-Zangbo purportedly includes the development of sev-
eral hydroelectric facilities in addition to the 12 tiny dams on the upper reaches and trib-
utaries of the Brahmaputra that already exist, with one under construction. Despite being
very advantageous for Chinese interests, the consequences for Bangladesh and India will be
catastrophic. Approximately 60% of the overall water flow will severely decrease, according
to environmental experts, if this does happen, and this is a cause for concern for neighbor-
ing nations as their access to water gets cut off massively and China would be the one con-
trolling the dams.

The Brahmaputra’s water resources can also be used by China as leverage over India.
By obstructing the flow of water upstream, China could easily cause famine throughout
India’s whole northeast. Additionally, the construction of Chinese escalation dams would
restrict India’s ability to move on with its own plans to set up hydroelectric projects on its
soil to meet its energy needs.”

The main point of contention between India and Bangladesh relates to the manage-
ment of the river called the Teesta. This is also a branch of the Brahmaputra river.'® Of
Bangladesh’s total cropland, 14 percent is in the Teesta flood plain, and more than 7% of
the population relies on the river for their livelihood. Farmers and other Bangladeshi cit-
izens who depend on the Teesta River for their day-to-day survival have difficulty due to
the decrease in water availability from the river. India’s river management, which routinely
diverts water from the river particularly for irrigation during the dry season, also adds to
the consumers of this water, and there is further conflict as both China and India rely on
such water. Bangladesh is also a contender during the dry season as well, as they rely on the
river for their water source and due to India drawing from the same, it becomes difficult for
them to access the water.

In compliance with international conventions, such as the Watercourses Convention,
the central government of India has made an effort to find a fair and reasonable solution
to the Teesta management dispute with Bangladesh. In truth, a solution—in the form of a
Memorandum of Understanding to distribute the water evenly between the previous prime
ministers of India, Manmohan Singh, and Bangladesh, Sheikh Hasina—was about to be
reached in 2011, though did not yield results.” The Teesta conflict may need a comparable
amount of diplomatic compromise.'®

The concerns for India and Bangladesh are many, such as Chinese pollution poten-
tially making transboundary rivers unusable, sabotaging them. Concerns over China’s
upstream activities were raised in 2017 when some rivers were found blackened, with mul-
tiple sediments found on the riverbed and the water unsafe for human consumption."” Not
only does this affect the regions in China and the villages therein, but it also affects the
neighboring nations. This incident had a negative effect on fishing communities as well as
agriculture productivity in the Siang valley, which is crucial to India due to the production
of rice therein.

While during this incident, China had claimed that the cause of such sediments
was not due to their actions and was only due to an earthquake, some reports that earlier
stated that evidence was found that this happened say otherwise. China, also due to their
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geographical location, have in their possession data related to rivers and lakes; knowledge
of these can be used to control flooding and upstream fluctuations. In order to facilitate
cooperation and collective use of resources in the regions, China and India have signed two
agreements concerning data exchange for the Sutlej and Brahmaputra post-2007. While in
theory these agreements are said to help relations, the reality is far different. While there
have been improvements with respect to the management of water, there are also ways for
countries to withhold information from another that is dangerous and detrimental to the
other.?

According to allegations, China violated the deal by withholding important informa-
tion pertaining to the Brahmaputra and Sutlej rivers, which led to floods in the states of
Assam and Uttar Pradesh. Shared waters in the neighborhood had previously caused con-
cern. Concerningly, there were some concerns with the Parechu River in 2004 and there
was a possibility that some portions of India experience floods because of the same. During
the same, China, as per its obligation, did share useful information regarding the flow of
the river. However, there was a rumor that China purposefully created a “liquid bomb,” an
artificial lake that could be released whenever China choses to and that would be detrimen-
tal to regions in India. China also denied India’s demand to send experts to the region and
this further added to the rumor mill. When a surge of 12 to 14 meters was noticed in the
river in June 2020, the possibility of China using the river as a tool to harm India became
more realistic.” While there has not been any such conclusion thereof, it is still important
for nations around China to prepare themselves for such actions and to be on alert. These
are all concerns for India and Bangladesh.

Reservoirs and dams are necessary for the effective management of surface water
resources in China due to the country’s harsh monsoon environment, which causes alter-
nating periods of drought and flooding. The Three Gorges Dam, the largest dam in the
world, is one of the numerous enormous dams in China, which also has the most dams
overall. Large water transport infrastructure has also been constructed in China to allevi-
ate the uneven distribution of resources among the region’s several basins. This is a cause
for concern for other nations as these large dams can store tons of water, thereby cutting
off access to water for other regions and leading to a lack of availability of resources. The
ecological impact of these dams must also be considered, as India and Bangladesh, being
the neighboring countries, will face the brunt of damage caused to the nearby villages, the
land and the consequences of any damage to the dams. The floods caused due to excessive
storage of water in the dams and the consequences of climate change are both not singu-
lar events that will impact a particular region. These are all ongoing impacts that have the
power to affect multiple regions, and both Bangladesh and India must be wary of them.

V. Conclusion

Water scarcity is predicted to worsen due to climate change. The Himalayan glaciers
and snowpack, which feed many of China’s rivers, will melt as a result of the world’s tem-
peratures rising. This will increase the seasonal variability of water in the rivers in the
region, and over time it will result in less water being available. In addition to reducing
China’s water supply, the changes brought about by climate change in the form of extreme
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weather events are all causes of concern that would further impact the availability of water.
Urbanization could continue to put pressure on water supply in big cities. Around 80% of
the people in China are anticipated to migrate to cities by 2050.2 Because of China’s harsh
monsoon climate, which produces alternating periods of drought and flooding, reservoirs
and dams are essential for the efficient management of surface water supplies. The world’s
largest dam, The Three Gorges Dam, is one of the many huge dams in China, which also has
the most of them overall. Large water transport facilities have also been built in China to
address the differential distribution of resources across different basins in the region.

The failure of state regulatory agencies to adequately oversee, monitor, and enforce
Chinese water-quality legislation would need a shift in strategy. Environmental and human
disasters will intensify unless China quickly develops the legal, technological, and insti-
tutional instruments to clean up water pollution, minimize wasteful and inefficient water
consumption, restore natural ecosystems, and generate sustainable sources of supply.

Furthermore, developing supply limitations are limiting the amount and type of eco-
nomic activity that the Chinese may pursue, raising the prospect of decreases in agri-
cultural productivity or industrial output in the future years. New methods, tactics, and
technologies will have to be tested as China strives for long-term sustainable use of its rare
and important freshwater resources.

These are all important to India and Bangladesh as these regions will face the impact
of these measures and situation. What is important for India and Bangladesh to do, is to
strengthen cooperation among themselves so that they can present a united front against
China in the fight for water. Both these countries need to make sure that diplomacy and
foreign relations are at their very best with other South Asian nations so that they all can
benefit from each other, and at the same time international pressure will coerce China into
acting in a fair manner. It is also time for these nations to set up better systems in place to
access sea water and cleanse the same, so that it can be used for their needs. The same needs
to be done with rainwater as that can be preserved. There also needs to be a system to han-
dle heavy rains that are prevalent in both the countries; instead of it leading to floods, pres-
ervation measures must be found. The Brahmaputra is a common resource and diplomacy
can be the key to ensure that its resources are shared equally across all regions. Setting up
a committee to monitor the same can be useful, provided India and Bangladesh are able to
tackle Chinese insistence and actions with the support of foreign pressure.
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An Alternative Way
to Face the Ukrainian War

Kazuhiko Togo

Structured Abstract

Article classification: Commentary Essay

Purpose—This essay outlines the conflict in Ukraine, assesses the positions of the par-
ties involved, and suggests a path toward peace.

Design, Methodology, Approach—This essay uses media and government sources to
create a timeline of events and consider the perspectives of Putin, Zelensky and Biden.

Findings—It goes without saying that for Ukrainian leadership, ousting Russia from
all Ukrainian territory including Crimea is the best outcome, but there is no realistic per-
spective that Putin will endure the humiliation of complete defeat, particularly if he sees
the Ukrainian war as a proxy U.S. war.

Practical Implications—In the case of the Ukrainian War, respect for human life gives
the only clue for a common exit strategy from which all parties concerned will benefit
deeply.

Originality, Value—This essay provides a viewpoint that countervails much of the pre-
vailing media reportage that paints a narrative of a path to Ukrainian victory and Russian
defeat regarding the Ukraine conflict.

Keywords: Biden, peace, Putin, Ukraine War, Zelensky

I. Introduction

It has been just over a year since Russia invaded Ukraine. There is no doubt that the
Russian invasion of Ukraine has brought about many tragic results. This brief essay reviews
how the war in Ukraine has evolved over the past year and shares thoughts on how to
achieve a ceasefire that can eventually be developed into a peace treaty.
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II. Events of the War from February 24
to August 9, 2022

Even soon after February 24, a date which changed the world, genuine efforts for a
ceasefire existed and, as early as the March 29 peace talks held in Istanbul, Ukraine made
an astonishing proposal which might realize Ukrainian neutrality as well as a satisfac-
tory settlement of Crimea and Donbas to put them outside the scope of neutral Ukraine.
Since Crimea was under de facto control by Russia on February 24, Ukraine proposed a
special regime of 15 years of negotiations, and on Donbas, an equivalent proposal was
made.

The Russian side was seriously interested, but a reported massacre at Bucha changed
the situation. On April 2, immediately after the rapprochement of March 29, the Ukrainian
side reversed the proposal. In particular, it put Crimea inside the framework of a neutral
Ukraine, meaning to remove it from a special negotiated position. The Russian side imme-
diately refused that proposal and since then, no peace talks have taken place. Then Ukraine
adopted its key position, requesting more arms to win over Russia at the battlefield. That
basic strategy continues to this day.

From April to July several changes took place, including the fall of Mariupol and sur-
render of the Azof regiments, whose headquarters were located there. But on May 8, the
G7 issued a joint statement that they shall not let Russia win. The U.S. supplied $4 bil-
lion of military assistance by early May. The Speaker of the U.S. House of Representatives,
Nancy Pelosi, visited Kiev on May 1, and promised that another US$20 billion in military
assistance would be procured as soon as possible.! From June to July, the U.S. supplied 16
HIMARS (High Mobility Artillery Rocket System) and substantially and politically consol-
idated the Ukrainian position.

III. Events from August 9
to the End of 2022

The situation began to change dramatically from the beginning of August. On
August 9, the first attack on Crimea was made. Zelensky made repeated statements
about regaining Crimea, and on August 23, made an impressive statement that to “regain
Crimea was his own decision.”> On August 24, it was followed by Biden’s statement to
implement an additional US$3 billion of military assistance.®> On September 7, the
Ukrainian government acknowledged that the August 9 attack was an action taken by
Ukraine.

Putin did not stay silent. On September 21, he reacted by ordering 300,000 troops to
partial mobilization.* It was followed by a decisive referendum, which was implemented
from September 23 to September 27 in four regions: not only Luhansk and Donetsk, but
also in Zaporizhzhia and Kherson. According to Russia, the referendums demonstrated
that the regions were in favor of joining Russia,” and on September 30 these four regions
were formally declared as a part of Russia. It was probably the most important measure
taken by Putin in this period.
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While Russia took these moves, on September 26, three out of four Nord Stream pipe-
lines were blasted.® No one accepted responsibility, but the clear beneficiaries were those
whose interests were damaged by these pipelines; the U.S. was one of them. Russia was most
unlikely because it was the key beneficiary.

On October 8, Ukraine attacked the Crimean Bridge, which was built after the annex-
ation of Crimea in 2014 and connects the Russian mainland to Crimea. Putin launched a
four-day retaliatory attack.”

On October 9, General Surovikin was named as the commander of the Russian army
in Ukraine.® On October 19, martial law was introduced in the four newly annexed regions.
From around this time, Russian attacks on Ukrainian infrastructure became widely
reported, including attacks on electricity or water supplies, both being critically important
to maintain normal life during the winter in major cities. There were also increased reports
of Russian-Iranian cooperation, including Iranian drones used for attacks in Ukraine.
Although neither side confirmed such activities, the national interests of Russia and Iran
seemingly converge because the U.S. is a vital enemy for both.

IV. Events from the End of 2022
to the End of February 2023

In these two months tensions rose higher on the battlefield. On December 21, Pres-
ident Zelensky visited Washington. In the media, delivery of a patriot missile was high-
lighted, but in retrospect there could have been debates about supplying a wide range of
weapons, including missiles of longer range and tanks.

From the beginning of January, reports on the delivery of Euro-American tanks
increased and on January 25, spectacular decisions were made that Germany was ready to
supply them, but let other NATO partners deliver Leopard 2, the best and most numerous
tanks shared by European NATO countries. This decision was simultaneously made public
with the American decision to deliver its best tank, the Abrams M1.

It coincided that on February 2, the ceremony commemorating Soviet victory at the
battle of Stalingrad, Putin utilized in full the menace, which was now becoming appar-
ent, of the best German tanks. Memory must be still fresh that the Soviet Union had deadly
tank battles against German tanks during World War II. Delivery of the Leopard 2 did
not take place quickly, nor did the delivery of the Abrams MI take place as quickly as once
reported. Instead, on February 7 it was decided that 178 improved versions of Leopard 1
shall be delivered to Ukraine.

Zelensky made his second visit outside of his own country on February 8, traveling
to London and then immediately to Paris, where he met Macron and Schulz, followed by
a February 9 trip to Brussels, where he met with representatives of the European Union.
Although details were not revealed, Zelensky’s reportedly made a strong request for jet
fighters, to which Britain and France were apparently not negative. This clear upgrade and
increase of lethal weapons were followed by a major policy declaration by Putin on Febru-
ary 21in his Address to the Federal Assembly; Biden’s speech in Warsaw, made on February
22 just after his visit to Kiev on February 20, surprised the world because it was prepared
under total confidentiality.
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Putin emphasized that the current war is the result of Russia’s inevitable defense
against the U.S., and that Russia will not be defeated. Biden emphasized that the U.S. always
stands on the Ukrainian side, which is fighting not only to protect its own territory, but also
for the protection of freedom, and that Ukraine shall not be defeated.

V. Majority Views in the West

The majority’s views are something along the following lines. One year of war in
Ukraine has shown that Ukraine is fighting so much better and more courageously than
expected. Zelensky is determined to win the war to oust Russian troops from all occu-
pied territories, including Crimea. The U.S. and NATO are not going to fight directly with
Russia because such a European war would be extremely dangerous, resulting in unimag-
inable deaths and risking the possibility of escalation into nuclear war. But to the extent
that Western countries will not enter into direct war with Russia, it is ready to let Ukraine
fight with adequate lethal weapons—enough to weaken Russia substantially.

The end game is not clear. Putin has maintained that Ukraine is not going to win over
Russia. So, the majority view is that by supplying developed lethal weapons, Ukraine could
succeed in winning over Russia, and that could result in the end of Putin or Putin’s regime;
this is the ideal image of an end game. There is no reason it cannot be realized. In such
a situation, considering a joint exit strategy is not necessary or even counter-productive
because it could give an impression that the Western side is weak.

President Biden made a surprise visit to Kiev on February 20 and proved to the world
his solidarity with Ukraine. On the following day, February 21, President Biden made an
emotional speech at Warsaw touting that he will be united with Ukraine: “President Putin
chose this war. It’s simple. If Russia stopped its invasion of Ukraine, it would end the war.
That is why, together, we’re making sure Ukraine can defend itself... Freedom. Stand with
us. We will stand with you. Let us move forward with faith and conviction and with an
abiding commitment to be allies not of darkness, but of light. Not of oppression, but of lib-
eration. Not of captivity, but, yes, of freedom.”

VI. Minority Views in the West

But if one follows carefully, there have emerged some minority views in the West that
rely exclusively on the increasing supply of highly developed lethal weapons to Ukraine
with the view of terminating Putin, which may be risky and improbable. The reason why is
fairly simple: Russia may not be as weak as was expected. Prolonging war in that situation
means a continuation of war over a long period of time, during which the loss of human life
in every warring party will increase dramatically. Is it not wiser to find a mutually accept-
able ceasefire as soon as possible and save lives for all warring parties? Let us examine
whether Russia has become so weak that it might be destroyed reasonably quickly.

First, compare the abilities of Russian tanks to the tanks the West are trying to mobi-
lize for Ukraine. According to various calculations, Ukrainian and Russian tanks so far
destroyed and maintained are as follows:

An Alternative Way to Face the Ukrainian War 89



Ukraine Russia

Tank numbers before the war 539 2,047
Destroyed 340 1,282
Damaged 35 114
Abandoned 25 110
Captured 139 541

*This table relies on open-source statistics from the Oryx group and only includes destroyed
vehicles and equipment of which photo or videographic evidence is available as of February
24, 2023. Therefore, the amount of equipment destroyed may be significantly higher
than recorded here. Source: https://www.oryxspioenkop.com/2022/02/attack-on-europe-
documenting-ukrainian.html and https://www.oryxspioenkop.com/2022/02/attack-on-
europe-documenting-equipment.html.

Second, when it comes to the numbers of jet fighters, the superiority of the Russian
side is obvious. There is no wonder that Zelensky is strongly pleading that after tanks, his
next aid target is jet fighters. According to the statistics as of August 2022, Ukraine pos-
sessed 61 jet fighters whereas Russia had 1,188. Russian jet fighters don’t compare to U.S.
power, which holds 4,500 F14 jets, 3,000 of which are deployed in 25 NATO countries. But
for the time being, Russian superiority over Ukraine is clear.

In terms of the number of soldiers, Zelensky stated in May 2022 that 700,000 sol-
diers are on the battlefield.” The Russian side initiated a partial mobilization of 300,000
in September 2022. But the Ukrainian side states that there can be further mobilization of
300,000 to 500,000 from spring to summer 2023. Exact pictures of troop mobilization are
not clear, but given the fact that the Ukrainian adult male population consists of 20 million
whereas that of Russia consists of 68 million, Russian capacity for troop mobilization looks
no less weaker than that of Ukraine.

Lastly, in terms of the purpose of the war, majority views repeatedly stressed that for the
Ukrainians, there was no need to even think about it because they were invaded and wanted
to remove the invaders from their country. They saw Russia as having no motivation to wage
war and thus was conducting an unprovoked attack against its neighboring country.

Putin’s logic was entirely the opposite, and I am not trying to justify his logic at all. But
in order to understand the current situation I think it is important to recognize the view
of the opponent. In the latest Presidential Address to the Federal Assembly on February 21,
2023,"° Putin made a full exposé of his position. Here is a part of it (translated from the Rus-
sian into English by the author):

In 2015, they have tried direct attacks to Donbas and made artillery shooting and encircle-
ments of the region. It was they who started that war and we have used forces to prevent
them, and we are using them. Those who were planning to make new attacks to Donbas,
Luhansk and Donetsk had as their next target Crimea and Sevastopol, but they are bound to
realize that it is not possible for them to win on the battlefield against Russia. They under-
stood it clearly and we understood it as well. That is now openly discussed in Kiev. We are
protecting human life and our home. Western objectives are exertion of unlimited power.
The responsibility of escalating the conflict and increasing the victims all lie in the hands

of the West and the present regime in Kiev, which is essentially alien to the Ukrainian peo-
ple. Present-day Ukraine is fighting not for its own national interest, but for the interest of a
third country.
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It goes without saying that some of Putin’s logic seems a stretch intended to justify his
reason for starting the invasion, and this cannot be accepted. But at the same time, there
is a need to understand that some Western actions were seen by Putin as a provocation.
When we contemplate an early ceasefire, particularly on the extremely difficult issue of ter-
ritorial integrity and accept the reality that there is no possibility for Putin to accept com-
plete defeat, geographic attribution in the presidential address gives an important hint. The
names which appear in critical places seem to be Donbas, Luhansk, Donetsk and Crimea.

From there emerges a caution to accepting full Ukrainian territorial integrity. This
cautious approach was surprisingly shared in media by Secretary of State Blinken and the
RAND Corporation. The Washington Post as of January 25 carried an article titled “Blinken
Ponders the Post-Ukraine-War Order” by David Ignatius, who is said to be “a career-long
mouthpiece for the U.S. State Department.” A column, “Dances with Bears” by John
Helmer, describes the cream of this interview as follows: “The conversation with Blinken
offered some hints about the intense discussions that have gone on for months within the
administration about how the war in Ukraine can be ended and future peace maintained...
Crimea is a particular point of discussion. There is a widespread view in Washington and
Kyiv that regaining Crimea by military force may be impossible. An all-out Ukrainian
campaign to seize the Crimean Peninsula is unrealistic, many U.S. and Ukrainian officials
believe.”

Blinken’s interview article was followed by a publication of the RAND Corporation
Report dated January 27, 2023. It was titled “Avoiding a Long War,”"? authored by Samuel
Charap and Miranda Priebe, and summarized that “in short the consequences of a long
war-ranging from the persistent elevated escalation risks to economic damage-far out-
weigh the possible benefits. The study describes President Vladimir Zelensky’s vision of
victory, in which Ukraine would recover all the territories it lays claim to and force Russia
to submit war crimes trials and reparations as ‘optimistic’ and ‘improbable.’”

VI1I. Conditions to Realize a Ceasefire

If majority views are going to prevail, and Zelensky continues on insisting on his
essential war purposes—to achieve full territorial integrity, chase out Russian troops from
all Ukrainian territory, including Crimea, force Putin to accept full defeat—there is a real
danger for escalation and prolongation of deadly fighting. The end game of the war may be
considerable bloodshed of Ukrainians and Russians until that full victory of the West can
be achieved.

But if minority views are put on trial, what would the minimal necessary conditions be
to achieve a ceasefire? It goes without saying that the most difficult condition is the question
of Ukrainian territorial integrity. Certainly, this is not an easy question. Consider the facts:

e Crimea and a large part of Donbas were under de facto Russian occupation and
governance before February 24, 2022.

e The Ukrainian proposal on March 29 included a superb formula that Crimea and
possibly Donbas (at least its essential part) could be put in a special category so
that negotiations could continue without any change of de facto control.
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o For Ukrainians there would be a way to justify its compromise, which is to “go back
to the 2024 February 24 line”

e For Putin’s perspective, the issue of Zaporizhzhia and Kherson will remain. It
is hard to argue now, but at least one can differentiate that Donbas is already
presented as an independent People’s Republic under international law, whereas
the annexation of Zaporizhzhia and Kherson are kept exclusively under Russian
domestic matters. (At this point a ceasefire itself is such hypothetical question I
do not consider it necessary to deepen our thoughts specifically on Zaporizhzhia
and Kherson.)

Concerning another difficult issue, Ukrainian neutrality, I think that the March 29
formula is still the most attractive idea for compromise, in which Ukraine refrains from
joining NATO but its security shall be guaranteed by other governments. The most difficult
point is how should Russia be treated. But whatever the format, after the deadly war lasting
a full year and with the possibility of its continuation for another extended period, during
which Ukraine and NATO acted as virtual allies and in which Russia and Ukraine/NATO
acted as a real enemy, an entirely different structure may be needed in the post-war period.
One may also argue that the issue of territorial integrity is essential to introduce a cease-
fire, but the issue of neutrality can be discussed more as an issue for eventual peace treaty.

VIII. The Question
of a Third-Party Mediation

The question of third-party mediation does not take place unless and until the war-
ring parties show some interest in a cease fire. But one can also argue that a ceasefire is an
extremely difficult task, which can be enhanced in a very small step-by-step approach. If
countries that might have the willingness and capability to act as a mediator appear, there
is no reason that country can’t start acting as such.

In my view there are three countries which have natural capacity to act, should the
leader of that country decide so, and one more country which needs to be considered in
a bracket. The first country to appear on my list is Turkey. Given the special role it played
during the peace conference in Istanbul on March 29 and its complicated but independent
position taken inside NATO, it may act as a mediator.

The second country which might act as an intermediary is India. India is perhaps the
only country which has maintained good relations with the Soviet Union and Russia as well as
the U.S., particularly during the last 10 to 20 years under the rise of China. It has a position of
trust with both Russia and the U.S. That alone makes it an adequate candidate. The unknown
question is whether its leadership considers this difficult task a benefit to its national inter-
est, or those interests are best served by maintaining a neutral position without an active role.

The third country is surprisingly Japan, which has two important historical experi-
ences that put it in a powerful mediating position.

o The first experience is its war of the Pacific, particularly how it ended. In 1941, Japan
started the Pacific War with the Pear]l Harbor bombing. For the first half of the
following year, both the Imperial Navy and Imperial Army achieved remarkable
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victory, but in June 1942, Japanese aircraft, together with fighters and their best
trained pilots , experienced a smashing defeat at Midway.

o Afterward, it took more than three years for Japan to capitulate, and then with
almost all cities bombarded, including burning out the Tokyo riverside area and
two atomic bombs. But finally Japan succeeded in surrendering with its land and
people basically preserved.

o There was a determined cabinet, led by Suzuki Kantaro, to surrender before it
was too late. But there was one condition—namely, preservation of the imperial
Household—to accept the Potsdam Declaration. Americans knew about it, and it
was their knowledge about their enemy that saved Japan. Without that American
knowledge the full acceptance of Potsdam Declaration might not have been
achieved. To that extent, a war which was once started is so hard to end.

* Japan also has historic relations with Russia. The countries went through long
periods of war and peace. Japan had a great victory in the Russo-Japanese war, but
in the final days of World War II it was attacked by Stalin despites the Neutrality
Pact. That attack gave Stalin occupation of the Kurile Islands, which became an
object of peace treaty negotiations that remains unresolved. But those negotiations
gave Japan the experience of dealing with Russia in a down-to-earth manner;
Putin was a hard bargainer there but not without logic.

e An early ceasefire will save possibly hundreds of thousands of people’s lives. That
converges so well with post-war Japanese pacifism and the traditional Japanese
approach of moderation in its foreign policy.

* In relations with the U.S., continuation of this war where levels of lethal weapons

are soaring dramatically, not only would sacrifices become substantially higher

in both Ukrainians and Russians, but the war could trigger the beginning of a
European War, intentionally or by accident. This is what Biden tries to avoid most.
As a faithful allied partner, Japan is responsible in pointing out this critical danger
to President Biden and urging him to avoid that risk, namely by way of an earlier
ceasefire.

We must tell Biden and Zelensky that a war once started, by whatever the reason, is so
difficult to conclude, and the essential factor for the war’s conclusion is knowledge
of the opponent. What do we know about Putin? Is Ukraine’s war conducted with
sufficient knowledge and understanding of Putin?

The last country in the bracket is China. First, sheer logic of geopolitics indicates that
China and the U.S. are mutually recognized arch enemies in the middle of the 21st century.
In that situation, the longer the war continues in Ukraine, the U.S. shall be distracted in
Europe, and China has greater room to expand its own sphere in the Indo-Pacific. So what-
ever verbal position it may take, it cannot be an honest broker. Second, China would need
to keep Russia on its side in global competition and rivalry against the U.S. The direction in
which it leads would be bound to take a pro-Russian standpoint. Third, if China would act
as a truly successful mediator, it might become a humiliation for the U.S. to be so substan-
tially helped by a future global rival and competitor. That would be another reason why its
mediation proves a difficult scenario. As of February 26, China’s February 24 official pro-
posal has not been warmly received by the U.S.
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IX. Conclusion

Biden, although a little more careful not to provoke Putin too much, continues to sup-
ply advanced arms to Zelensky, who is determined to fully win the war by regaining full
territorial integrity, including Crimea. The situation has entered long-term war, where a
perspective of a ceasefire seems to have disappeared entirely. In that situation, one thing is
clearly emerging. Lives of Ukrainian citizens and soldiers and lives of Russian soldiers are
continuing to be lost, with zero U.S.-NATO human casualties.

I think there is something fundamentally wrong. It goes without saying that for
Ukrainian leadership, ousting Russia from all Ukrainian territory including Crimea is the
best, but there is no realistic perspective that Putin will endure the humiliation of complete
defeat, particularly if he sees the Ukrainian war as a proxy U.S. war. I think time has come
for all parties concerned to direct their efforts toward finding an exit strategy from the war.
The foundation of my proposal is respect for human life, which I honestly believe is import-
ant for all parties.

9.1 In Putin’s Case

Perhaps the most decisive move Putin has taken was the referendum conducted that
made four regions part of Russian territory. As long as attacks by Zelensky in these four
regions continue, Putin has an obligation to defend those regions and continue fighting
against the invading Ukraine.

But this means perpetual continuation of war, which Putin himself defined in his 2021
article as one of three Slav brothers. Russia is generally taken as the big brother, and there
is something wrong with this big brother perpetually killing the younger brother. I wrote
straightforwardly on Putin’s contradiction in my October 2022 book published in Japa-
nese.” It goes without saying that Putin also has the responsibility not to waste the lives of
Russian soldiers, and in particular facing Russian mothers with missing sons.

9.2 In Zelensky’s Case

So far Zelensky’s only policy has been to regain Ukrainian territorial integrity includ-
ing Crimea, but there is inherently another responsibility for the Ukrainian president: to
protect the life of Ukrainians. This is not only legitimate but also an extremely important
responsibility. To my knowledge Zelensky has not spoken about this second responsibility.
Has not the time come for him to start thinking seriously about this second responsibility
as well? In terms of public opinion, every Ukrainian man I have heard states that he is ready
to fight (i.e., to risk his life) to defend his country against the invader. It may well be so. But
all the more so, Zelensky is in a position to think about his dual responsibility to territory
and people, and to think hard where his optimum balancing point is.

9.3 In Biden’s Case

The majority view is that Biden is letting Zelensky continue to fight, to the extent that
Zelensky wants to fight. Biden has been a little more cautious not to provoke Putin too
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much, but within this limitation Biden has never backed away from meeting Zelensky’s
will to beat down evil Putin. The result is continued expansion of the war. Biden knows too
well that Zelensky wants to oust Putin from all of Ukraine, including Crimea, and let him
suffer total defeat. But Biden surely knows that Putin will never accept that defeat and the
result is just expansion and indefinite prolongation of the war. Not only will human life be
wasted on an unprecedented scale, but there also might emerge a genuine risk that the war
would extend to a total war between Russia and NATO even if tactical nuclear weapons are
not employed.

Zelensky needs to be informed that beating down Putin is not possible, and that such
an expectation leads only to the prolongation of the war with unending loss of human life
for all warring parties. Biden alone can inform Zelensky that the outcome of the expansion
of the war is just terrifying.

9.4 Final Thoughts

1. Over a full year has passed since February 24, 2022. The Ukrainian War is just
expanding. Nobody knows the extent of this expansion.

2. This means constant loss of human life is taking place. The time has come to stop it.

3. Putin and Zelensky, who are directly fighting, but also Biden, who is supplying
advanced weapons to Zelensky, have a stake in stopping this unending destruction of
human life.

4. All parties to the war should point their minds toward finding a common exit
strategy and common end game for an early ceasefire. The justification and objective of
this exit strategy is respect for human life.

5. I am aware that logics of geopolitics also exist. But I am deeply convinced that in the
case of the Ukrainian War, respect for human life gives the only clue for a common exit
strategy from which all parties concerned will benefit deeply.

Notes

1. Reuters, “Pelosi Meets Ukraine President in Kyiv,” May 1, 2022, https://www.reuters.com/
world/europe/ukraine-president-says-he-met-united-states-pelosi-kyiv-2022-05-01/, accessed May 12,
2023.

2. Reuters, “Zelensky Vows to Restore Ukrainian Rule in Russia Annexed Crimea,” August 23,2022,
https://www.reuters.com/world/europe/zelenskiy-vows-restore-ukrainian-rule-crimea-2022-08-23/,
accessed n May 12, 2023.

3. The Whitehouse, “Statement from President Biden on Ukraine Independence Day,” August 24,
2022, https://www.whitehouse.gov/briefing-room/statements-releases/2022/08/24/statement-from-
president-biden-on-ukraine-independence-day/, accessed May 12, 2023.

4. Politico EU, “Full Text of Putin’s Mobilization Decree—Translated,” September 21, 2022, https://
www.politico.eu/article/text-vladimir-putin-mobilization-decree-war-ukraine-russia/, accessed May 12,
2023.

5. NPR, “Occupied Regions of Ukraine Vote to Join Russia in Staged Referendums,” September 27,
2022, https://www.npr.org/2022/09/27/1125322026/russia-ukraine-referendums, accessed May 12, 2023.

6. Carnegie Endowment, “Shock and Awe: Who Attacked the Nordstream Pipeline?,” September
30, 2022, https://carnegieendowment.org/politika/88062, accessed May 12, 2023.

7. Foreign Policy, “Putin Seeks Revenge After Kerch Bridge Explosion,” September 10, 2022, https://

An Alternative Way to Face the Ukrainian War 95



foreignpolicy.com/2022/10/10/russia-ukraine-bridge-explosion-putin-war-revenge-attack/, accessed
May 12, 2023.

8. AlJazeera, “Who Is Surovikin? Russia’s New Commander for the War in Ukraine,” October 9,
2022, https://www.aljazeera.com/news/2022/10/9/who-is-surovikin-the-russian-commander-for-the-
war-in-ukraine, accessed May 12, 2023.

9. Euronews, “700,000 Soldiers Defending Ukraine now, Zelenskyy Says, as Battles Rage in the
Donbas,” May 21, 2022, https://www.euronews.com/2022/05/21/live-sievierodonetsk-shelling-brutal-
and-pointless-zelenskyy-says-as-russia-continues-offe, accessed May 18, 2023.

10. Kremlin, “Vladimir Putin Delivered His Address to the Federal Assembly. The Ceremony Took
Place in Gostiny Dvor, Moscow,” February 21, 2023, http://en.kremlin.ru/events/president/news/70565,
accessed on May 18, 2023.

11. Washington Post, “Blinken Ponders the Post-Ukraine-War Order,” January 24, 2023, https://
www.washingtonpost.com/opinions/2023/01/24/blinken-ponders-post-ukraine-war-order/, accessed
May 18,2023,

12. Charap and Priebe, “Avoiding a Long War,” Perspectives, https://www.rand.org/pubs/
perspectives/PEA2510-1.html, accessed May 18, 2023.

13. Kazuhiko Togo, Putin vs Biden: Before It Gets Too Late (Tokyo: K&K Press, 2022), p. 96.

Biographical Statement

Kazuhiko Togo (Ph.D. 2009, Leiden University) is a visiting professor at the Global
Center for Asian and Regional Research, University of Shizuoka. He graduated from Tokyo
University in 1968 and served in the Japanese Foreign Ministry until 2002. Half of his
career was devoted to Russia. After retirement he moved to academia and taught in foreign
universities, including Princeton and Seoul National University GSIS. He served as Profes-
sor and Director of the Institute for World Affairs, Kyoto Sangyo University, from 2010 to
2020. His publications include The Inside Story of the Negotiations on the Northern Territory
(2007, in Japanese); Japan’s Foreign Policy 1945-2009 (2010, in English); Japan and Russia:
Comparative Analysis of Historical Identity (2016, co-edited with Alexander Panov, in Jap-
anese and in Russian).

Submitted: 2-26-2023 « Sent for Review: 3-1-2023 « Decision: 3-21-2023

96 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, SUMMER/FALL 2023



Book Reviews

JTMS publishes short summaries of all books received and complete reviews of
selected books. Parties interested in reviewing books not listed here should contact the
book review editor. Authors and/or publishers interested in having a summary or review of
a maritime and territorial studies related book appear in our journal should send a compli-
mentary copy to the book review editor. All reviews should be sent to the book review edi-
tor, Alexander M. Hynd (jtmsbookreviews@gmail.com) and cc’d to the managing editor,
Dr. Lonnie Edge (jtms@yonsei.ac.kr).

2023:

e Bensman, Todd (2023). Overrun: How Joe Biden Unleashed the Greatest Border Crisis
in U.S. History, Post Hill Press.

* Gujar, Girish Chandrakant, and Adolf K. Y Ng (2023). Blue Economy and Smart Sea
Transport Systems: Maritime Security. Springer International Publishing AG.

e Shimada, Ryuto, and Seshan Radhika (2023). Connecting the Indian Ocean World:
Across Sea and Land. Taylor & Francis.

2022:

* Berger, Stefan, and Nobuya Hashimoto (2022). Borders in East and West:
Transnational and Comparative Perspectives. Berghahn Books.

o Bissonnette, Andréanne, and Elisabeth Vallet (2022). Borders and Border Walls:
In-Security, Symbolism, Vulnerabilities. Routledge.

 Borg, Simone, Felicity Attard and Patricia Mallia Vella de Fremeaux (2022). Research
Handbook on Ocean Governance Law. Elgar Publishing.

 Chan, Edward Sing Yue (2022). China’s Maritime Security Strategy: The Evolution of
a Growing Sea Power. Routledge.

 Harris, Paul (2022). Routledge Handbook of Marine Governance and Global
Environmental Change. Routledge.

» Holst, Rozemarijn J. Roland (2022). Change in the Law of the Sea: Context,
Mechanisms and Practice. Brill.

o Joshi, Manoj (2022). Understanding the India-China Border: The Enduring Threat of
War in High Himalaya. Hurst.

e Merrills, John, and Eric De Brabandere (2022). Merrills’ International Dispute
Settlement, 7th ed. Cambridge University Press.
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* Moises de Souza, Gregory Coutaz, and Dean Karalekas (2022). Asian Territorial and
Maritime Disputes: A Critical Introduction. Sandman Books.

» Osthagen, Andreas (2022). Ocean Geopolitics: Marine Resources, Maritime Boundary
Disputes and the Law of the Sea. Elgar Publishing.

 Talmon, Stefan (2022). The South China Sea Arbitration: Jurisdiction, Admissibility,
Procedure. Brill.

2021:

e Belov, Martin (ed.) (2021). Territorial Politics and Succession: Constitutional and
International Law Dimensions. Palgrave Macmillan.

 Bryant, Rebecca, and Madeleine Reeves (eds.) (2021). The Everyday Lives of
Sovereignty: Political Imagination Beyond the State. Cornell University Press.

e Buszynski, Leszek, and Thanh Hai Do (eds.) (2021). The South China Sea: From a
Regional Maritime Dispute to Geo-Strategic Competition. Routledge.

e Cathcart, Adam, Christopher Green and Denney Steven (eds.) (2021). Decoding
the Sino—North Korean Borderlands (Asian Borderlands). Amsterdam University
Press.

o Daxdeckerm Ursula, and Brandon Prins (2021). Pirate Lands: Governance and
Maritime Piracy. Oxford University Press.

e Frettingham, Edmund, and Yih-Jye Hwang (eds.) (2021). Maritime and Territorial
Disputes in the South China Sea: Faces of Power and Law in the Age of China’s Rise.
Routledge.

* Jones, Bruce (2021). To Rule the Waves: How Control of the World’s Oceans Shapes the
Fate of the Superpowers. Scribner.

* Kittichaisaree, Kriangsak (2021). The International Tribunal for the Law of the Sea.
Oxford University Press.

e Ma, Xuechan (2021). The Spratly Islands and International Law Legal Solutions to
Coexistence and Cooperation in Disputed Areas. Brill.

* Moore, Cameron (2021). Freedom of Navigation and the Law of the Sea: Warships,
States and the Use of Force. Routledge.

 Pappa, Marianthi (2021). Non-State Actors’ Rights in Maritime Delimitation: Lessons
from Land. Cambridge University Press.

* van Logchem, Youri (2021). The Rights and Obligations of States in Disputed Maritime
Areas. Cambridge University Press.

Anna Sergi, Alexandria Reid, Luca Storti, and Marleen Easton. Ports, Crime and
Security: Governing and Policing Seaports in a Changing World. Bristol Univer-
sity Press, 2020. ISBN: 978-1-5292-1771-1. 144 pp. USD 83.95

Ports, Crime and Security: Governing and Policing Seaports in a Changing World
consists of an introduction, four parts and a conclusion. This book was created by four
authors whose academic qualifications reflect the interdisciplinary nature of port man-
agement, as the authors include a professor of public governance, a researcher of orga-
nized crime, a sociologist specializing in criminology and a professor of economic
sociology.
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The authors divided the introduction into ten mini-parts. First of all, the origin of the
book is presented, which was a seminar of practitioners and researchers held in May 2020
and funded by the British Academy. Then follows a theoretical, problem-based rationale for
the book. The authors distinguish local and global development vectors of modern ports.
Key port security risks are briefly discussed, including cyber security, corruption, and the
intersection of international trade and security. The statement in the authors’ introduction
can be critically evaluated: many ports rely on a low-skill and labor-intensive workforce (p.
8). It is likely that this is still the case, but what I see around the ports of the Baltic States in
my own personal experience suggests that ports are investing more and more in automa-
tion and the need for highly qualified specialists is only growing, because the rising cost of
labor and its shortage forces it to do so. At the end of the introduction, the structure of the
book is described.

The first part of the book examines three important aspects for ports: the econ-
omy, institutions and society. The authors emphasize that in this section they applied the
approach of economic sociology, which allows them to present a broader picture of the
port economy, not limited to the areas of port activity, but also including society and insti-
tutions. The authors adhere to the traditional paradigm of political economy, claiming
that everyone is interconnected in the world economy. They provide quantitative evidence
of the scale of various seaborne cargoes and substantiate these claims by visualizing the
growing dynamics of containers in ports. Continuing, the authors present various classi-
fications of how the capacity of ports can be increased, which allows them to distinguish
between different types of ports: isolated, connected and integrated (p. 23). Isolated ports
have no socioeconomic ties, connected ports are superficially involved in the socioeco-
nomic context, and integrated ports are deeply involved in the social structure and eco-
nomic dynamics.

It is becoming clear that the increasing automation, securitization and privatiza-
tion of ports has closed off access to ports for many traditional stakeholders. The port’s
innovativeness, special economic zones, and close cooperation between stakeholders
(academia, business, government, and community) made it possible for Chinese ports to
overtake previously leading European ports. The authors recognize that ports are now
not only investing in hard infrastructure, but also in soft capabilities such as research,
education, training, maritime culture and heritage (p. 30). Urban planning becomes
innovative as ports provide planning vectors for local economic development (p. 33). The
increased environmental focus on ports and the renewed urban landscape are transform-
ing ports from former urban “black holes” into centers of entertainment, culture and
technology.

In the second part of this book, the authors examine forms of organized crime in ports
and their manifestations, including corruption. The authors acknowledge the dominant
opinion in the criminogenic literature that ports are places where drugs and other illegal
goods are placed on the market, where specific mafia-type groups operate. This is also deter-
mined by the fact that ports are often connected to nearby cities, which creates challenges
and opportunities for their development. According to the authors, port security is usually
hybrid in nature, meaning that there are many security objectives and a constant tension
between port security as a matter of national security and day-to-day lower-level control
(pp- 53-54). Therefore, the authors take the position that the international securitization
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regime alone is not enough for ports; they need specialized access in which various police
units, municipalities, and national and international law enforcement institutions work
together. All these stakeholders must maintain mutual relations at strategic and profes-
sional levels.

This section concludes by introducing the cases of six ports, which examine the fol-
lowing topics: the fight against illegal circulation; infiltration and organized crime; and
control of illegal management. It is true that the authors of the book did not explain the rea-
sons for their choices, but two cases are dedicated to discussing each topic. The cases of the
first topic show that cooperation on a global scale is necessary, where different state insti-
tutions work in tandem with the institutions of another state. The cases of the second topic
prove that organized crime groups are often local and represent a city that is close to the
port. The cases of the third theme reveal the tendency that ports are power centers around
which political and financial interests converge, so it is natural that mafia-type structures
are formed here. Historically, they look for opportunities to influence trade unions and
port authorities.

The third part examines security governance in ports. This part begins with rele-
vant information for the layperson, as the authors outline the vocabulary of this topic
that is relevant for students or a wider readership. Lessons learned in port security man-
agement are discussed below. The geopolitical importance of ports is recognized as they
usually occupy strategically important locations. The uniqueness of ports is presented
through their hybridity. On the one hand, the population has the possibility to reach cer-
tain places inside the ports; on the other hand, the ports remain high-security areas (p.
88). The authors focused on the governance of the ports of Antwerp and Brisbane and
highlighted the lack of knowledge about the capabilities of private sector security pro-
viders in these ports. It is noted that the reputation of the port depends on the security
of the port. This rings true because port authorities that invest in anti-corruption really
win. The customers choose these ports because of transparency. Human capital risks are
relevant for businesses because criminal actors can infiltrate their agents. Furthermore,
the current study confirmed earlier evidence that port security is a matter of local and
national security.

In the fourth part of the book, the authors aim to outline the future of port security.
The impact of the ISPS Code on ship and port security is discussed. Considering the dom-
inant work from other authors, it is recognized that the effect of this measure is limited.
Criticisms are presented regarding the application of the ISPS Code to the issue of illegal
fishing. It is argued that the current regime is highly politicized, representing a neoliberal
agenda and the Americanization of port regulation. The discussion continues by mention-
ing the importance of the Blue Economy. The potential of the doctrine for the EU and Afri-
can economies and the need to develop appropriate maritime security capacity programs
are highlighted. In continuation, the security of small and informal ports is considered
to be equally important in the security architecture. Evidence suggests that small ports
are smugglers’ havens and need to be examined in the context of global and local crime
impacts. The issue of cyber security will remain important as previous studies have shown
that ports are not prepared for large-scale cyber security threats (p. 124). Many ports use
the same software, which can face the same dangers. The application of anti-corruption
measures contributes to the growth of competitiveness of ports, as criminal groups use
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technology to infiltrate white-collar workers to reinvest criminal profits into the legitimate
economy in ports (p. 131).

The four parts of the book are summarized at the beginning of the conclusion. The
authors indicate possible directions for future research and do not doubt the importance
of port security research. It is considered important to study the impact of Covid-19 on
the exchange of illegal goods outside the ports, the U.S.-China trade dispute, and the for-
mation of different customs regimes after Brexit. However, there is no mention of studies
covering sustainability and security in ports. Finally, it can be said that this book will be
interesting for students and practitioners interested in port security, criminalistics, and
governance issues, as it provides specific and clear lessons about functioning port security.

—Prof. Jaroslav Dvorak,
Klaipéda University, Lithuania
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Call for Papers and Style Guide

JTMS Winter/Spring 2024

Issue Call for Papers

The Journal Territorial and Maritime Studies (JTMS) is soliciting submissions for
its Winter/Spring 2024 issue. JTMS is an interdisciplinary journal of research on territo-
rial and maritime issues sponsored by the Northeast Asia History Foundation with edito-
rial offices hosted by Yonsei University in South Korea. The journal provides an academic
medium for the announcement and dissemination of research results in the fields of his-
tory, international law, international relations, geography, peace studies, and any other rel-
evant discipline as they pertain to terrestrial and maritime territorial issues. The journal
covers all continental areas across the world, and it discusses any territorial and maritime
subjects through the various research methods from different perspectives; moreover, prac-
tical studies as well as theoretical works, which contribute to a better understanding of ter-
restrial and maritime territorial issues, are encouraged.

For consideration in the Winter/Spring 2024 issue, Manuscripts should be submitted
electronically to jtms@yonsei.ac.kr by September 1, 2023. Submitted papers should include
four major sections: the title page, structured abstract, main body, and references. The title
page should contain the title of the paper, the author’s name, the institutional affiliation,
and keywords. To be considered, Manuscripts must follow the JTMS style guide available
on our website. A length of maximum 9,000 words is preferred for an article, including
endnotes, and approximately 2,000 words for a review. Inquiries may be sent via the email
address provided above.

Our style guide and other journal information may be found on our website at:
http://www.journalofterritorialandmaritimestudies.net/

JTMS Call for Blog Entries

The blog of Journal of Territorial and Maritime Studies welcomes submissions for
blog entries. This forum is intended to discuss topics related to recent territorial and
maritime news, research, and policy. It is hoped that this blog will help bring a fresh per-
spective on how to deal with territorial and maritime issues and the complexities these
issues present.

ro’l
A0
'55\ Journal of Territorial and Maritime Studies / Volume 10, Number 2 / Summer/Fall 2023 / pp. 102-106 /
. ISSN 2288-6834 (Print) / DOI:10.2307/JTMS.10.2.102 / © 2023

McF

102 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, SUMMER/FALL 2023



Those wishing to submit a blog post can send their post to jtms@yonsei.ac.kr along
with the author’s contact info, bio, and a recent photo.

Style Guide

General Guidelines

JTMS is a scholarly journal. Paragraphs must be fully developed without contractions,
first and second person pronouns, repetition, jargon, sexist language, awkward syntactical
constructions. Use a limited number of succinct headings and subheadings that are under-
lined or italicized as appropriate. Carefully honed style that is in a mellifluous prose is as
important as substantive content. JTMS recommends authors ask colleagues whose writing
style they respect for help with review and revision. Please note that all accepted material is
subject to editorial emendation.

Length: Research articles should be no more than 9,000 words, commentary essays no
more than 4,000 words and Book Reviews no more than 2,000 words.

Format: Research should be saved as Microsoft Word document formatted Times New
Roman, 12 point font, double-spaced. There should be generous margins, no right-hand jus-
tification, and pages numbered consecutively.

Title Page: Title page must include 1.) the title of the paper, 2.) author’s contact infor-
mation including name, affiliation, address, phone number, fax number, email address 3.) A
structured abstract (see samples below) and few key words of the paper.

Biography: Author’s biographical statement (75 words or less)must be underneath his/
her contact information. This will be edited and published in the Journal of Territorial and
Maritime Studies.

Headings: JTMS uses three levels of headings. Major headings (heading level 1) are
center justified in bold with no indentation of the first sentence following the heading. Sec-
ondary heading (heading level 2) is left justified in italic with the first sentence after the
heading indented. Tertiary heading (heading level 3) is left justified in italic with the first
sentence after the heading beginning on the same line.

Tables & Figures: Insert each table or figure on a separate page at the end of the text.
Indicate the position of the table or figure in the text (e.g., Insert Table 2 here). The page
containing the table or figure should be placed after the page that first references the table/
figure in the text. Authors have the responsibility of providing high quality grayscale
figures and images in tiff format and a resolution of 800dpi or higher. Supporting materi-
als may be submitted as hard copies for scanning or through e-mail submission. Please for-
ward all materials to the editor.

Endnotes: Use full citation endnotes with no bibliography or reference list. Endnotes
should be brief, used sparingly, and consecutively numbered with subscript Arabic num-
bers. Please convert all footnotes to endnotes.
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Book

1. Robert Jervis, The Meaning of the Nuclear Revolution: Statecraft and the Prospect of
Nuclear Armageddon (Ithaca, NY: Cornell University Press, 1989), p. 167.

2nd non-consecutive endnote

2. Jervis 1989, p. 160.

Consecutive Endnote

3. Ibid., p. 50.

Journal

2. David Karl, “Proliferation Pessimism and Emerging Nuclear Powers,” Interna-
tional Security 21(3) (1996-97), p. 89.

Website

3. Sangwon Yoon and David Lerman, “Hagel Calls on North Korea to Tone Down
Rhetoric,” Bloomberg News, April 11, 2013, http://www.bloomberg.com/news/2013-04-10/
south-korea-braces-for-possible-missile-test-from-north-today.html, accessed January 21,
2014.

Legal Case Citations

Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v.
Bahrain), Merits, Judgment, I.C.J. Reports 2001, pp. 101-102, para. 205

Non-consecutive citations:

IC] Reports 1978, supra note 18, p. 50, para. 102

Newspaper Article

4. Andrei Lankov, “Stay Cool. Call North Korea’s Bluft,” New York Times, April 9,
2013.

Footnote

5. The classic optimist-pessimist debate can be found in Scott Sagan and Kenneth
Waltz, The Spread of Nuclear Weapons: An Enduring Debate, 3d. ed. (New York: W. W. Nor-
ton & Company, 2013). For detailed surveys of the literature more generally, see Peter Lavoy,
“The Strategic Consequences of Nuclear Proliferation: A Review Essay,” Security Studies
4(4) (1995), pp. 695-753; and Francis Gavin, “Politics, History and the Ivory Tower-Policy
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Gap in the Nuclear Proliferation Debate,” The Journal of Strategic Studies 35(4) (2012), pp.
573-600.

One File: Submit the paper as one file in the following order: Title, Structured Abstract,
Text, Endnotes, Tables and Figures, and Biographical Statement.

Structured Abstract

Article Classification: JTMS categorizes articles into 6 of the following classifications:
Research Paper, Viewpoint, Technical Paper, Conceptual Paper, Case Study, and General
Review. Please write one of the categories in which your paper belongs on the article title
page.

The article title page must include a structured abstract with 4-5 of the following sub-
headings: 1.) Purpose, 2.) Design/Methodology/Approach, 3.) Findings, 4.) Practical Impli-
cations, 5.) Originality/Value. The structured abstract, including keywords and article
classification, must be 200 words or less.

Structured Abstract Samples

SAMPLE 1

Article Type: Research Paper

Purpose—Some scholars imprint an academic discipline by their contribution to the
manner in which people think and research, namely, by putting forward novel concepts
and insights. The purpose of this paper is to examine the impact of Sumantra Ghoshal’s
work on the study of subsidiaries and multinational enterprises and organizational formats
for foreign operations.

Design, Methodology, Approach—A bibliometric study on Bartlett and Ghoshal’s
well-known book Managing Across Borders: The Translational Solution is performed to
assess its impact in international business (IB) research. The entire record of publica-
tions in the top leading IB journal, Journal of International Business Studies (JIBS), is
examined.

Findings—Theoretically supported, Ghoshal’s work was keenly influenced by his cor-
porate experiences and his constant questioning of the dominant theories and assump-
tions. The analyses in this paper show the impact of the work on the “transnational
solution,” namely, on the understanding of multinationals and subsidiaries, thus being one
of the most notable contributions for IB research over the past 20 years.

Practical Implications—Useful for graduate students and in writing a literature review,
this paper presents an interesting manner to examine a scholar’s and a theory’s impact on
a discipline.

Originality, Value—This paper presents an extensive bibliometric analysis of research
published over a time-span of 22 years in international business studies.

SAMPLE 2

Article Type: Research Paper
Purpose—While many studies on institutional environment have primarily focused
on the influence of the host country environment, limited insights have been offered on
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how the different dimensions of home institutions affect firm internationalization. This
paper aims to fill this gap by investigating the effects of regulatory institutions at home.

Design, Methodology, Approach—Using country governance quality to proxy qual-
ity of regulatory institutions, this study attempts to reveal how regulatory institutions at
home facilitate a multinational enterprise’s (MNE’s) international expansion and why the
influence differs in different country clusters. Using hierarchical linear modeling and clus-
ter analysis, proposed hypotheses were tested with a three-year panel 511 firms from 38
countries.

Findings—The results provide substantial support for authors’ hypotheses that MNEs
with high governance quality at home are more engaged in internationalization than those
with low governance quality at home. Moreover, differences in institutional effect do exist
between country clusters.

Practical Implications—This study provides evidence that while country difference
exists, governance quality at home can facilitate MNE’s expansion into foreign markets.
This finding will help managers of any MNEs to consider country-level factors and evalu-
ate the governance quality at home before committing resources into foreign operations.

Originality, Value—Building on the institutional environment literature, this theory
and results make original contributions by underscoring how the consideration of regula-
tory institutions at home can significantly improve understanding of institutional influ-
ence on MNEs. The findings have important implications for both international business
researchers and managers of MNEs.
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