
Contents

Editor’s Comments (Jongyun Bae)� 3

Articles

Alleged Violations of Sovereign Rights and Maritime Spaces  
in the Caribbean Sea (Nicaragua v. Colombia, 2022): Commentary  
on the Case and the Judgment on the Merits by the International  
Court of Justice

(Ricardo Abello-Galvis and Walter Arevalo-Ramirez)� 5
Is UNCLOS Ready for the Era of Seafaring Autonomous Vessels?
(David Molina Coello)� 21
Nigeria Ports and Arms Smuggling: Evaluation of Cargo Tracking Note  

Amidst Growing Insecurity
(Onyemaechi Christopher Ugwuibe, Cordelia Ozoemena Idoko, David C. Nwogbo  

and Paul Chukwudi Ezinna)� 38
Political Development Narrative of Africa’s Physical Space: The Case of Nigeria
(V. Adefemi Isumonah)� 60
UK House of Lords Inquiry: Is the UN Convention on the Law of the Sea  

Still Fit for Purpose?
(Mariam Mgeladze)� 79
Book Reviews� 92
Call for Papers and Style Guide� 99





	 Editor’s Comments� 3

Editor’s Comments
Dear JTMS Readers,

Greetings again from Seoul. The leaves have changed and are gradually falling in the 
Korean autumn breeze. As per usual, that means we are putting together the Winter/Spring 
2023 issue of JTMS. I am sure that readers saw the recent tragedy on the news in Seoul with 
many young people losing their lives during Halloween festivities in Seoul. This tragedy is 
a reminder that we should all be thankful for what we have and those we love as you never 
know when something so simple as a night of fun may turn tragic. Our hearts go out to all 
those affected by this terrible tragedy, and we hope our readers will send their thoughts as 
well.

Beyond everyday life, the issues that JTMS was founded to address via scholarly 
inquiry remain salient. The war in Ukraine is dragging on with no end in sight and Xi 
Jinping made a point of mentioning unification with Taiwan by peaceful or non-peaceful 
means during his address to the recent 20th National Congress of the Communist Party of 
China. Climate change also continues to threaten low-lying nations and islands, shifting 
shorelines and threatening a migrant crisis for those affected. The disputes that all these 
issues may foment should be resolved by the rules base system, including the governance of 
UNCLOS. On that note, we believe the Winter/Spring 2023 issue contributes to the litera-
ture on these topics and more.

First, Ricardo Abello-Galvis and Walter Arevalo-Ramirez present a commentary on 
the case Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea 
(Nicaragua v. Colombia), aiming to deliver a comprehensive summary of the case and gen-
eral commentary on the most relevant claims and the procedural history. Their offering 
explains the principal factual and jurisdictional issues, the application presented by Nic-
aragua, the preliminary exceptions, and the counterclaims presented by Colombia during 
the jurisdictional phase of the case leading to the judgment on jurisdiction in 2016, and the 
decision on the merits rendered by the Court recently in 2022. The authors highlight the 
difficulties raised before the ICJ when entertaining the admissibility of counterclaims and 
study the factual pattern that led to Nicaragua’s application as a manifestation of a conduct 
of resistance to international courts and tribunals.

Second, David Molina Coello shows how the Law of the Sea, guided by the flag sys-
tem instituted by the United Nations Convention on the Law of the Sea (UNCLOS), pres-
ents challenges in regulating automated vessels and how the regulation of the seas should 
change to deal with the changes in vessels’ technology. His article analyzes current regu-
lations, confronting the RSE-MASS of the IMO with the reality of automated ships and 
determines whether UNCLOS should change to ensure the effective regulation of this new 
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technology. Molina finds that the flag State system provided in UNCLOS is inefficient in 
regulating automated vessels. Reallocating the regulatory powers of the flag States to the 
IMO while constituting a worldwide regime over the high seas is a possible solution for suc-
cessfully regulating automated vessels.

Third, Onyemaechi Christopher Ugwuibe, Cordelia Ozoemena Idoko, David C. 
Nwogbo and Paul Chukwudi Ezinna attempt to determine if the reintroduction of Cargo 
Tracking Note in Nigeria can successfully curb arms smuggling through the nation’s ports. 
Data for the study were generated from secondary sources and structured questionnaires 
administered to the Nigerian Police and Customs Officers. The study is theoretically based 
on the United Nations Programme of Action to Prevent, Combat and Eradicate the Illicit 
Trade in Small Arms and Light Weapons in All Its Aspects (PoA) and International Ship 
and Port Facility Security (ISPS) Code. The authors assess that unless Nigeria successfully 
deals with challenges to national unity, successful deployment of technology for national 
security, including CTN, will be a pipe dream.

Fourth V. Adefemi Isumonah examines the consequences of political leadership on 
physical space and human welfare. During his examination, the comparison by observa-
tion of Nigeria mostly in four spaces—PS, PPS, POS, and PIS—is used to show the connec-
tion between political thought and space. He finds that the relationship between built space 
and human life is no less consequential than the relationship between the system of govern-
ment, group conflicts, and wars on the one hand and human life on the other. The interpre-
tation and meaning conveyed by PS and PPS reveal that space is an idea (architectural idea), 
a concrete structural expression; furthermore, space impacts a people and is impacted, in 
turn, by a people. Isumonah hopes that the understanding of physical space provided by 
this article may sensitize political leaders to pay greater attention to the improvement of PS.

Fifth, Mariam Mgeladze examines the inquiry considering the applicability of 
UNCLOS 1982 in the 21st century has been launched by the UK House of Lords Select 
Committee on International Relations and Defense (Committee). Her article covers a wide 
range of matters, such as human rights protection at sea, human security at sea, concept, 
and challenges of maritime security, autonomous maritime systems, protection and pres-
ervation of the maritime environment, provisions of the enforcement of UNCLOS 1982 and 
its dispute resolution mechanisms. Mgeladze’s article emphasizes key areas of oral speeches 
given by invited witnesses and opens a dialogue for readers to identify the consequences of 
such an inquiry as a matter of positive law development or as an act that will polarize the 
UK and challenge its current positions.

Last but not least, in our book review section, we first have an excellent assessment of 
a volume titled Maritime Security and the Law of the Sea: Help or Hindrance? edited by Sir 
Malcolm D. Evans and Sofia Galani. Then, to close out the issue, we have a review of Finn 
Laursen’s The Development of the European Union (EU) as a Sea-Policy Actor.

In closing, I would like to thank our readers for their continued support, our authors 
for their great contributions, and our editorial board and staff for their hard work. I wish 
you all a healthy and happy 2023.

Jongyun Bae
Editor
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Structured Abstract

Article classification: Case Law Commentary—Case Study Based Research Article
Purpose—The article presents a commentary on the case Alleged Violations of Sover-

eign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v. Colombia), aiming to 
deliver a comprehensive summary of the case and general commentary on the most rele-
vant claims and the procedural history.

Design, Methodology, Approach—The article comments on the case following a pro-
cedural structure, explaining the principal factual and jurisdictional issues, the appli-
cation presented by Nicaragua, the preliminary exceptions, and the counterclaims 
presented by Colombia during the jurisdictional phase of the case leading to the judg-
ment on jurisdiction in 2016, and the decision on the merits rendered by the Court in 
2022.

Findings—The commentary highlights the difficulties raised before the ICJ when 
entertaining the admissibility of counterclaims, and studies the factual pattern that led to 
Nicaragua’s application as a manifestation of a conduct of resistance to international courts 
and tribunals.

Practical Implications—The article may provide readers with in-depth knowledge of 
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recent litigation that is relevant to the law of the sea but also the authority of the ICJ and the 
effectiveness of its judgments.

Originality, Value—The article is one of the few case commentaries on the procedural 
history and legal claims before the ICJ in this very recent case that was decided by the 
Court in 2022.

Keywords: counterclaims, customary fishing rights,  
International Court of Justice, law of the sea

I. Introduction

The Judgment of April 21, 2022, of the International Court of Justice in the case Alleged 
Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v. 
Colombia),1 better known by the parties as NICOL 3, faced: once again with Nicaragua as 
applicant and Colombia as respondent. The case completes another piece in a long history 
of litigation between the parties over the maritime spaces and sovereign rights in the area 
of the Western Caribbean and the San Andres Archipelago. It is a history that was initiated 
with the 2001 application by Nicaragua that led to the 2012 judgment that established the 
final maritime delimitation between the parties. Issues surrounding the implementation of 
that decision, and the subsequent application by Nicaragua, initiated in 2013, are the core of 
the case analyzed in this commentary, and which will be continued by the case concerning 
the extended continental shelf, also initiated in 2013, shortly before Colombia’s denuncia-
tion of the Pact of Bogota having effect, and currently on the docket of the Court.

Methodologically, this case commentary will, first, address the background and fac-
tual matters that led to the implementation issues that sparked Nicaragua’s application in 
2013, in particular, the denunciation of the Pact of Bogotá by Colombia, the Constitutional 
resistance to the Judgments in Colombia’s domestic law and the enactment by Colombia 
of legislation allegedly contrary to the ICJ Judgment (Decree 1946 of 2003) accompanied 
by certain conducts in opposition taken at sea. Secondly, the commentary will address the 
most relevant issues during the procedural history of the case, including the application 
in 2013, the counterclaims, the judgment on jurisdiction in 2016, and the oral proceedings 
held during 2021, and thirdly, the commentary will address the decision on the merits, ren-
dered by the Court in April 2022.

Following the framework set out above, in order to achieve a full understanding of this 
case, it is necessary to look back to the ruling on the merits in the earlier case of November 
19, 2012, and the difficulties raised in the implementation of this decision. There are certain 
acts of resistance to the decision by Colombia that require brief explanation since they con-
stitute the essence of Nicaragua’s claims. First, as an aftermath of the 2012 ruling, Colom-
bia denounced the Pact of Bogotá on November 27, 2012.2 Secondly, the President of the 
Republic of Colombia issued Decree 1946 of 2013 regarding maritime spaces in the Western 
Caribbean which responded to the situation resulting from the decision of the Court3 and, 
thirdly, the president filed a claim of unconstitutionality of the said treaty in order to delay 
the effects of the decision in domestic law based upon the constitutional territorial regime 
of Colombia.4 These were in addition to many other manifestations of public opinion from 
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different sectors in Colombia that shared their opinion on the ruling which, without nec-
essarily officially representing the views of Colombia as a State, were used by Nicaragua in 
2021 during the oral arguments5 in The Hague.

1.1 Denunciation of the Pact of Bogotá

As a direct consequence of the ruling of the International Court of Justice (ICJ) of 
November 19, 2012, and the pressure exerted by different sectors of Colombian society, the 
Government of Colombia decided to denounce the American Treaty on Peaceful Settle-
ment Mechanisms, better known as the Pact of Bogotá, which includes a broad Interna-
tional Court of Justice jurisdictional clause (Article XXXI). The letter of denunciation was 
sent to the Organization of American States on November 27, 2012. The letter stated that 
the denunciation would be effective immediately, despite the fact that paragraph 1 of Arti-
cle LVI of the treaty states that the effect of the denunciation shall be delayed by one year,6 
a common formula in these kinds of treaties to deter States from abusing the denunciation 
clause in order to avoid the activation of the jurisdictional clause before a Court.

It must be noted that on December 5, 2001, Colombia withdrew the declaration of 
acceptance of the jurisdiction to the Court that had been presented by Ambassador Jesús 
María Yepes on October 30, 1937, made under Article 36, paragraph 2, of the Statute of the 
Permanent Court of International Justice (Declarations made under the PCIJ Statute, that 
have not expired or been withdraw and inherited by the ICJ) and that amends the declara-
tion presented by Ambassador Antonio José Restrepo on January 6, 1932; the declaration 
presented by Ambassador Yepes was retroactive only to the date of presentation of the first 
declaration, thus this acceptance of competence had a clear and specific ratione temporis 
limit.7

Consequently, with the withdrawal of the declaration in 2001 and the denunciation 
of the Pact of Bogotá in 2012, Colombia considered that it would be shielded ipso facto 
against applications that other States could submit before the International Court of Jus-
tice. This situation was clarified by the ICJ in its 2016 judgment on preliminary objections 
in the other concurrent case, Question of the Delimitation of the Continental Shelf between 
Nicaragua and Colombia beyond 200 nautical miles from the Nicaraguan Coast (Nicara-
gua v Colombia),8 where the ICJ upheld the rationale set in Article LVI of the Pact of Bogotá 
regarding the one year’s notice before the denunciation is effective, in a judgment rendered 
in the face of threats of non-appearance by the State, that were later retracted.9 In addition, 
Colombian public opinion allegedly believed that the denunciation had been used to affect 
the binding effect of the 2012 judgment to some extent. In addition, while there are still spe-
cific treaties, ratified by Colombia, which give the ICJ the jurisdiction to settle differences 
that may arise within the context of those treaties, the denunciation of the Pact of Bogota 
deprives Colombia of the possibility to present applications against other Latin-American 
States.

1.2 Decree 1946 of 2013

The former president of the Republic of Colombia, Juan Manuel Santos, issued Decree 
1946 of 2013 on September 9, 2013, which sought to clarify the different maritime spaces 
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generated by the Colombian islands located in the western Caribbean,10 thereby expanded 
the domestic laws regulating maritime spaces prior to the ICJ judgments, namely, Law 10 of 
1978 and Law 47 of 1993.

In general terms the Decree identifies, ex post the ICJ judgment of 2012, all the Colom-
bian islands and maritime formations located in the Western Caribbean. It describes their 
territorial sea and their contiguous zone, and establishes that the respective baselines must 
be drawn for each of the ten islands found in the western Caribbean in addition to the 
islands, islets, cays, headlands, banks, low-tide elevations, shoals, and reefs adjacent to each 
of these islands. Likewise, it indicates that in no case will the Decree affect the rights of 
third States.11

Nicaragua has opposed the Decree since projecting that the different alleged Colom-
bian contiguous zones included in the Decree produces an overlap with the Exclusive Eco-
nomic Zone that the 2012 ICJ ruling granted to Nicaragua. Although these different zones 
produce different rights (relevant for different activities, ranging from fishing to the fight 
against drug trafficking) Nicaragua considers that the Decree does not conform to general 
customary international law and its claims against it were part of the application filed by 
Nicaragua before the ICJ in “NICOL 3.” The ruling of the Court in 2022 established that the 
“Zona Contigua Integral” (Integral Contiguous Zone) designed by Colombia in the Decree 
is not contrary to customary law regarding the activities allowed by the law of the sea to 
States in the EEZ, but the Court also found that the overlaps with Nicaragua’s maritime 
spaces found in the Decree must be corrected, as will be explained below.

1.3 Judicial Review of the Pact of Bogota Before the 
Colombian Constitutional Court

As additional acts of Colombian resistance to the 2012 ICJ judgment, three judicial 
review actions were filed before the Constitutional Court, requesting that the Court declare 
the unconstitutionality of several Articles of Law 37 of 1961, which incorporates the Pact of 
Bogotá into Colombian domestic law. The first two actions were presented by a group of pri-
vate citizens and the third one by the former President of Colombia, Juan Manuel Santos. 
In general, all the actions base their arguments upon the idea that the Pact of Bogota, and 
subsequently the 2012 ICJ ruling, violate the Colombian Constitution, specifically, Arti-
cle 101, which defines the national boundaries and established that existing boundaries can 
only be modified by Congress. Naturally, this argument collides with basic principles of 
international law, including pacta sunt servanda, the impossibility of using domestic law 
to detract from international obligations, whether they come from treaties or international 
judgments,12 and the effect of jurisdictional clauses ratified by the State as international 
binding obligations that allow an international Court to settle an international dispute.13 
Also, the rationale of the claims presented before the Constitutional Court collides with the 
fact-finding activity of the ICJ in the 2012 Nicaragua v. Colombia judgment (merits), where 
it found that there was no existing boundary between the two States in the relevant zone in 
the Caribbean and that the Court was within its jurisdiction to settle it (in the end, creating 
a boundary is different than modifying a boundary).14

In its decision of 2014, the Constitutional Court declared that the Law incorporating 
the Pact of Bogota and all of its provisions were constitutional and binding domestically, 
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which a priori was a decision that was consistent with international law. However, the 
Constitutional Court declared that further steps needed to be taken in order to fully 
implement the ICJ judgment of 2012, an unprecedented condition that formed part of 
Nicaragua’s claims: “The Constitutional Court (…) Declares Article XXXI of Law 37 of 
1961 as CONSTITUTIONAL ‘by which the American Treaty on Peaceful Settlement (Pact 
of Bogotá) is approved,’ on the understanding that the decisions of the International 
Court of Justice adopted regarding border disputes, must be incorporated into domes-
tic law through a duly approved and ratified treaty, under the terms of Article 101 of the 
Political Constitution.”15

This paragraph of the judgment of the Constitutional Court left Colombia in a com-
plex international situation to the extent that the ICJ did not modify any treaty in its 2012 
judgment. According to the ICJ, the Esguerra-Bárcenas Treaty of 1928 is not a boundary 
treaty, as was clearly stated in the judgment of December 13, 2007 (jurisdiction): “the Court 
concludes that the 1928 Treaty and 1930 Protocol did not effect a general delimitation of the 
maritime boundary between Colombia and Nicaragua. It is therefore not necessary for the 
Court to consider the arguments advanced by the Parties regarding the effect on this ques-
tion on changes in the law of the sea since 1930. Since the dispute concerning maritime 
delimitation has not been settled by the 1928 Treaty and 1930 Protocol within the meaning 
of Article VI of the Pact of Bogotá, the Court has jurisdiction under Article XXXI of the 
Pact.”16

II. Presidential Declarations

Contextually, presidential declarations have taken on a role of particular relevance 
in this case. Presidential declarations from the head of state of Colombia, Juan Manuel 
Santos, originally led to acts of Colombian non-appearance during the early stages of the 
application and as a reaction to the ICJ judgment on jurisdiction of 2016. This position 
was rapidly retracted by Colombia when it decided to return to proceedings on the mer-
its.17 On the other hand, a number of Colombian presidential declarations were taken 
into account by Nicaragua during the early stages of the proceedings, as the president of 
Colombia, following the judicial review judgment of the Constitutional Court in 2014, 
adhered to the position that a negotiated treaty was a requirement imposed by the Con-
stitution to make any modification to the boundaries. These declarations, besides being 
relevant to the case, as understood under the doctrine of unilateral acts of the State, were 
taken into the account by the ICJ in the judgment on jurisdiction of 2016 in its rejection of 
Colombia’s third preliminary objection regarding a possible prerequisite of negotiation 
before referring the case to the ICJ. Colombia argued that its declaration, accompanied 
by several declarations of the President of Nicaragua opening the door to negotiation 
on fishing rights,18 implied that the Court had no jurisdiction since attempted negotia-
tions existed. The Court took note that the subject of the declarations was different and 
rejected this position.

Having examined the factual situation that represents Colombiá s resistance to the 
2012 judgment and which serves as the base for Nicaragua’s claims, we can now delve into 
the analysis of the proceedings and the judgments on jurisdictions and merits.
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III. The Application in the NICOL 3 Case 
and the Judgment on the Merits of 2016

On November 26, 2013, the Republic of Nicaragua filed what would be a third applica-
tion against the Republic of Colombia before the International Court of Justice. This appli-
cation was presented one day before the year had passed following the denunciation of 
the Pact of Bogotá by Colombia, a denunciation made by Colombia in an effort to resist 
the effects of the ICJ, both internationally and domestically, as explained in section I. This 
third application referred to Colombia’s alleged non-compliance, according to Nicaragua, 
with the Judgment of November 19, 2012. In the initial application, Nicaragua recounts 
the facts that allegedly establish Colombia’s non-compliance with the 2012 judgment. The 
claims presented by Nicaragua before the Court, requested it to declare that Colombia: 
(1) fails to comply with its obligation under Article 2, paragraph 4, of the Charter of the 
United Nations and customary international law to refrain from the threat and use of force; 
(2) fails to comply with its obligation not to violate the maritime spaces of Nicaragua as 
defined by the Court in paragraph 251 of the judgment of November 19, 2012, as well as the 
sovereign rights and jurisdiction of Nicaragua over said spaces, (3) fails to comply with 
its obligation not to violate the rights of Nicaragua under customary international law as 
reflected in Sections V and VI of the UNCLOS (United Nations Convention on the Law 
of the Sea), and (4) must comply with the ruling of November 19, 2012, erase the legal and 
material consequences of its internationally wrongful acts, and fully repair the damage 
caused by these acts.19

The claims of Nicaragua included several complex elements. The first of these is to sub-
mit that Colombia has threatened to resort to the use of force, or has used such force; sec-
ondly, it asserts that Colombia has not complied with the Judgment of November 19, 2012, 
when it has also been contended by Colombia that the Nicaraguan Fishing Authority has 
issued fishing permits and exercised rights in zones that do not conform with the zones 
established by the ICJ in 2012,20 and, thirdly, the claim asserts that Colombia has violated 
Nicaragua’s rights in the exclusive economic zone as well as on the continental shelf.

3.1 Preliminary Exceptions in the “Alleged Violations” Case 

Within the rules of the Court, Colombia presented preliminary exceptions (also 
known as preliminary objections), an incidental procedure intended to argue the absence 
of jurisdiction of the Court, for which Colombia presented the following arguments: (1) 
Lack of competence ratione temporis due to the supposed immediate effect of the denun-
ciation of the Pact of Bogotá on November 27, 2012, (2) Absence of effective dispute at the 
date of the application and the absence of a dispute regarding the use of force (3) The fact 
that the conditions devised in the Pact of Bogotá in order to resort to the ICJ have not 
been met (exhaustion of other peaceful settlement of disputes mechanisms), (4) The fact 
that there is no “inherent power” of the ICJ to settle the case without jurisdiction, and (5) 
The fact that the ICJ has no jurisdiction over the implementation of its own judgments (no 
post-adjudicative jurisdiction). The complex and diverse nature of the preliminary excep-
tions raised by Colombia, in this case, must also be understood within the context of the 
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preliminary exceptions raised in the concurrent case Question of the Delimitation of the 
Continental Shelf between Nicaragua and Colombia beyond 200 nautical miles from the 
Nicaraguan Coast (Nicaragua v Colombia) (2016), where Colombia raised the preliminary 
exception of res judicata, that was rejected by the Court.21 In this concurrent case, Colom-
bia accompanied its collection of preliminary objections, similar to those presented in the 
“Alleged violations” case, with objections related to the ongoing debate of the effects of 
UNCLOS proceedings (such as the role of the Commission on the Limits of the Continen-
tal Shelf in the establishment of the outer limits of Nicaragua’s continental shelf), on States 
such as Colombia, not bound by UNCLOS.22 The combination of rejected objections of res 
judicata in both cases, together with the overall rejection of the objections in the “Alleged 
violations” case and its decision on merits which we analyze below, added to the possibility 
of an unfavorable judgment in the “Question of the delimitation of the Continental Shelf 
between Nicaragua and Colombia beyond 200 nautical miles from the Nicaragua Coast” 
case, could resurrect the complex political background and behaviors of resistance that 
haunted the previously discussed 2012 judgment.

In its decision on jurisdiction, the Court only accepted, unanimously, Colombia’s sec-
ond exception, and only in regard to the use of force.23 The ICJ held that there were no 
grounds to entertain a claim regarding the threat or use of force by Colombia, a result 
that, at least politically, was very favorable for Colombia, since the State has continuously 
expressed its status as a law-abiding country and as a State respectful of the peaceful settle-
ment of disputes.

Regarding the other exceptions, these were rejected by the Court. The first and 
the fourth unanimously; while the third and fifth by a vote of fifteen-to-one, and by 
fourteen-to-two, concluding that the Court was competent to proceed to the merits stage of 
the case in accordance with Article XXXI of the Pact from Bogota.24

Regarding the first exception (and in consequence, the fourth) the Court held that in 
Article LVI, paragraph 1 of the Pact of Bogotá, is clear that the jurisdiction of the Court 
ceases only one year after the denunciation of the treaty has been filed. Unfortunately, the 
ICJ did not make a more profound analysis of the second paragraph “The denunciation 
shall have no effect with respect to pending procedures initiated prior to the transmission 
of the particular notification”25—a paragraph that, according to Colombia, should be inter-
preted a contrario, a position that was very complex to accept and that the Court rejected 
given the clarity of the first paragraph. Consequently, as Nicaragua filed the application 
one day before the expiration of the first year since the denunciation, the ICJ declared it had 
jurisdiction to hear the case. The third exception, as explained above in the background of 
the presidential declarations surrounding the case, was rejected by the Court as the decla-
rations of both presidents in different senses, did not amount to an ongoing negotiation.

The rejection of the fifth exception raises some questions since the Court answered, in 
a rather obscure way, that the ICJ was not being summoned to study the role of the Security 
Council, or the application of paragraph 2 of Article 94 of the UN Charter to the behav-
ior of Colombia, or to entertain the post-adjudicative powers of any other involved inter-
national organizations (i.e., The Meeting of Ministers of Foreign Affairs of the OAS) and 
therefore it was not being asked to enforce the judgment. The question raised by Nicara-
gua, in the sense that it only referred to the breach of recently declared maritime zones and 
rights, could not be understood as a non-compliance claim26 which would be outside the 
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scope of the jurisdiction of the Court; however, the request could lead to a Colombian duty 
to uphold its obligations and make reparations, which would still be under the scope of the 
jurisdiction of the Court.27

3.2 Counterclaims

In accordance with Article 80 of the Rules of Procedure of the International Court 
of Justice, “The Court may entertain a counter-claim only if it comes within the jurisdic-
tion of the Court and is directly connected with the subject-matter of the claim of the other 
party.”28 Furthermore, paragraph 2 of Article 80 establishes that “A counter-claim shall 
be made in the Counter-Memorial and shall appear as part of the submissions contained 
therein..”29 Article 80 contains a series of broad concepts, so the interpretation of the judges 
plays a fundamental role when deciding whether or not to accept a counterclaim filed by the 
respondent State. The breadth of interpretation that can be given to the requirements has 
meant that historically, the ICJ has admitted counterclaims on only a very few occasions.30

In this sense, authors such as Yves Nouvel consider that the Rules do not define what 
should be understood as “directly connected,” and it is up to the Court to assess the link 
“aussi bien en fait que en droit”31 (considering both facts and law). For Nouvel, every appli-
cation at the end is based on circumstances that are historically linked, and the facts 
invoked by both parties can be linked together to be sufficient to meet this requirement if it 
is clear they have the “same nature”; on the other hand, a former member of the office of the 
Greffier of the ICJ, Hugh Thirlway, emphasizes the direct connection of the nature of the 
counterclaim and its relation with the original submission, and not only on the association 
of facts. He states that “the concept of a counter-claim implies some relationship between 
the claims made by one State and those made by the other.”32

In the same sense, Tania Elena Pacheco considers that “there are gray areas regard-
ing the application of Article 80 of the Rules of Procedure, not only regarding the scope 
of the notion of ‘directly connected,’ which seem to leave the Court with a wide level 
of discretion, but also of a procedural nature, since both parties will have to state their 
opinion, in writing, on the admissibility of the counterclaim. On the other hand, a State 
must never underestimate a counterclaim, no matter how extravagant it may seem, since, 
if it is not admitted, there is always the possibility that it will become the basis of a future 
claim.”33

As Juan José Quintana Aranguren affirms, the meeting of two elements is a sine qua 
non requirement for a counterclaim to be accepted. These elements are: (1) that there is 
jurisdiction of the Court and, (2) that there is a full relationship between the counterclaims 
and the claim. This means that in some cases, the Court can reject a counterclaim, in which 
there are clearly allegations of a factual situation running contrary to international law 
that constitutes a real dispute, simply because that fact does not have a direct link with the 
claims of the application. Nonetheless, that particular issue could comprise the center of a 
different dispute.

In the present case, Colombia submitted four counterclaims: the first counterclaim 
related to “Nicaragua’s violation of its duty of due diligence to protect and preserve the 
marine environment of the Southwestern Caribbean Sea.”34 The Court, by fifteen votes to 
one, held that this counterclaim filed by the Republic of Colombia was inadmissible and 
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that, consequently, it will not be taken into account in the following proceedings.35 The sec-
ond counterclaim related to “Nicaragua’s violation of its duty of due diligence to protect the 
rights of the inhabitants of the San Andrés Archipelago, in particular the Raizales, to ben-
efit from a healthy, sound and sustainable environment,”36 this counterclaim being a direct 
continuation of the first counterclaim.37

The third counterclaim raised by Colombia is related to alleged infringements of the 
recognized customary artisanal fishing rights of the inhabitants of the Archipelago attrib-
utable to Nicaragua.38 The Court, by eleven votes to five, held that this counterclaim filed 
by the Republic of Colombia was admissible.39 The fourth and final counterclaim filled by 
Colombia stated that Nicaragua, “by adopting Decree No. 33-2013 of August 19, 2013, has 
extended its internal waters, its territorial sea, its contiguous zone, its EEZ and its con-
tinental shelf, in violation of international law, and, in so doing, has violated Colombia’s 
sovereign rights and jurisdiction.”40 The Court, by nine votes to seven, held that this coun-
terclaim filed by the Republic of Colombia was admissible and will be taken into account in 
the proceedings. The admitted counterclaims show a closer relation to the maritime space 
issues and the rights and activities allowed within the spaces allocated to each State in 
the 2012 judgment and show that the Court has adopted an approach that places a strong 
emphasis on the relationship between the original claims and the counterclaim. It does not 
extend to a general overview of facts that can be tangentially related to the behavior of the 
States involved in the disputed area, such as issues related to the environment and human 
rights, which certainly will see further episodes in regional courts.41

IV. “Raizal” Representation and the Oral  
Pleadings on the Merits (September–October 2021)
From September 20 to October 1, 2021, the oral proceedings in the case took place. 

The oral hearings are a fundamental step in litigation before the ICJ to the extent that they 
constitute the closing presentation of the States before the Court. From that moment for-
ward, the parties may no longer present any additional documents and, from the moment 
the oral hearings end, all the documents presented by the parties become public. The oral 
hearings are the moment in which the agents and the team of legal counsel present the 
main arguments. Two rounds are advanced so that the parties can refute and counter-argue 
what has been raised by their counterparts,42 and this is the last image that the judges will 
have before their deliberation begins. Normally, this stage lasts about six months and ends 
with the reading of the final judgment. Both the claims from Nicaragua and the counter-
claims from Colombia were entertained. During the hearings, one of the highlights was the 
intervention of Mr. Kent Francis James, former Ambassador and member of the Colom-
bian Academy of Jurisprudence, and member of the Raizal community, who, on behalf of 
the Raizales, presented before the ICJ its origins and its special relationship with the sea, 
explained in a more-than-legal fashion, how fishing and environmental rights are funda-
mental for the community, and constitute traditional customary fishing rights. This partic-
ular participation (available in the Verbatim record)43 is relevant for the ICJ’s legitimacy in 
general since it constitutes a progressive approach to litigation in the ICJ which is usually 
regarded as conservative and reserved for experts and Governmental agents.
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V. The 2022 “Alleged Violations of Sovereign  
Rights and Maritime Spaces in the Caribbean Sea”  

Judgment on the Merits

Considering the discovery of evidence advanced by both States, the available audio, 
video, and cartographical evidence presented both by Nicaragua and Colombia, and the 
admission of the counterclaims, the final decision was expected to be as divided as it proved 
to be in the judgment rendered by the Court on April 21, 2022. The Court faced the task of 
taking special measures not to appear to be deciding under a non-existent post adjudica-
tory power (ordering, supervising or sanctioning the implementation of its 2012 judgment, 
a power reserved for the Security Council),44 and was called on to take a delicate approach 
to the establishment of international State responsibility for internationally wrongful acts 
allegedly committed by both States. This was an exercise in which the ICJ needed to apply 
the same legal standards to the allegations of both States to not only strengthen the legiti-
macy of its decision, but also to provide its judgment on the merits of a road map for peace-
ful relations of both Nicaragua and Colombia in their corresponding neighboring maritime 
areas. In this final section, we will summarize, analytically, the judgments on the merits.

5.1 Applicable Law and Ratione Temporis Clarifications by the Court

In both the public sittings held on April 21, 2022, to deliver the judgment on the mer-
its and in the decision itself,45 the Court needed the clarify the scope of the current pro-
ceedings and the background formed by the 2012 judgment. The Court recalls that the fact 
that the eastern endpoints of the delimitation were not determined in 2012, since Nicaragua 
at the moment had not notified its baselines to the Court, does not affect the subject mat-
ter of the case and that the current case related specifically to the alleged violations of sov-
ereign rights by Colombia, including the obstruction of Nicaragua’s rights in the EEZ, its 
exploitation and navigation, along with Nicaragua’s claims against the Colombian “Inte-
gral Contiguous Zone” and the counterclaims presented by Colombia regarding fishing 
rights (paras. 1–32).

The judgment continues with a clarification of the scope of the jurisdiction in light of 
ratione temporis. The Court recognizes the need to answer the jurisdictional question that 
could be raised by entertaining facts presented by Nicaragua and Colombia in the judg-
ment, which occurred after the entry into force of the denunciation of the Pact of Bogotá by 
Colombia. As the first argument in para. 42 the ICJ recalls its case law regarding the lapse 
of the jurisdictional title, citing several cases in which it held that “according to its estab-
lished jurisprudence, if a title of jurisdiction is shown to have existed at the date of the 
institution of proceedings, any subsequent lapse or withdrawal of the jurisdictional instru-
ment is without effect on the jurisdiction of the Court.” Regarding additional incidents that 
have occurred after the lapse of jurisdiction (the entry into force of the denunciation of the 
Pact of Bogota), the Court describes these facts as generally including alleged issues with 
vessels at sea, policing operations, and interferences in the EEZ and concludes that these 
acts, which occurred after November 27, 2013, arise directly from the subject-matter of the 
application and fall within the jurisdiction (para. 47).
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Then, the Court, before entertaining the merits of the claims and counterclaims, pro-
ceeds to specify the applicable law, taking note that Colombia is not part of UNCLOS. This 
led the Court to note that the parties have acknowledged several provisions of UNCLOS as 
a reflection of customary international law (Articles 56, 58, 61, 62, and 73) and will discuss 
them each in the different relevant sections of the judgment (paras. 49–50).

5.2 Claims Regarding Incidents at Sea 

The first section of claims entertained by the judgment corresponds to the incidents 
alleged by Nicaragua in the southwestern Caribbean Sea. Regarding the burden of proof, 
the Court recognizes that, following its jurisprudence on questions of proof, since several 
of those fifty or more incidents attributed to Colombia are logged, documented, or recorded 
solely by Nicaragua in reports prepared for the case, the Court will treat said evidence with 
reservations (para. 67). Regarding Colombia’s evidence, the Court highlights its maritime 
travel reports and navigation logs to have probative value, as contemporaneous and direct 
sources. Additionally, the Court considered several pieces of evidence involving private 
owners of fishers as unclear and uncorroborated (paras. 66–70).

Beginning with the alleged incidents of November 17, 2013, involving the ARC Almi-
rante Padilla and following with other alleged interferences up to 2018 and taking into 
account the different types of evidence mentioned above and its differentiated value, the 
Court finds that on several occasions Colombian Military Vessels (Fragatas) were pres-
ent within Nicaragua’s EEZ performing acts of jurisdiction. The Court addressed then the 
Colombian justifications (para. 93) regarding that said actions are linked to the freedoms of 
overflight, navigation, the Cartagena Regime, and environmental concerns. For the Court, 
the freedoms of navigation and overflight enjoyed by other States, as reflected in Article 
58 of UNCLOS, do not include the enforcement and jurisdictional activities conducted by 
Colombia, and that the Cartagena Regime only allows Colombia to exercise said activi-
ties in waters where it has sovereignty (para. 99). For these reasons, the Court found that 
Colombia has violated its international obligation to “respect Nicaragua’s sovereign rights 
and jurisdiction in the latter’s exclusive economic zone by interfering with fishing activities 
and marine scientific research by Nicaraguan-flagged or Nicaraguan-licensed vessels and 
with the operations of Nicaragua’s naval vessels, and by purporting to enforce conservation 
measures in that zone” (para. 101).

5.3 Claims Related to Fishing Authorizations

The Court then turns to the claims regarding Colombia’s alleged authorization of fish-
ing activities and marine scientific research in Nicaragua’s exclusive economic zone, which 
includes both measures and resolutions as well as incidents at sea. The Court analyzed the 
evidentiary claims raised by both parties and concludes that several vessels engaged in 
fishing activities in Nicaragua’s EEZ under the protection of Colombian naval ships and 
authorities, such as the incident of January 6, 2017, involving the Honduran flagged ship 
Capitan Geovanie, allegedly authorized to fish in Nicaraguan spaces under Colombian 
authorization. Colombia furthermore contended that there was no direct evidence that 
Colombia had authorized scientific research in Nicaragua’s EEZ, and the Court concluded 
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that the evidence is insufficient in that matter. The Court concluded that Colombia violated 
Nicaragua’s sovereign rights and jurisdiction in its exclusive economic zone by authorizing 
vessels to conduct fishing activities in Nicaragua’s exclusive economic zone (paras. 111–134).

To finish entertaining the claims relating to the contested activities in Nicaragua’s 
maritime zones, the Court turned its attention to the alleged oil exploration licensing by 
Colombia. This claim arose from the reply of Nicaragua and shows developments up to 2017 
by the Colombian National Hydrocarbon Agency that showed exploration blocks available 
in Nicaraguan spaces. The Court considered the claim admissible because it follows facts 
that originally arose in 2011 but rejected the merits of the claim because the evidence was 
insufficient (paras. 135–144).

5.4 Claims Related to Colombia’s “Integral Contiguous Zone” Decree

The Court then continued with the other section of the alleged violations of Colom-
bia, namely, Colombia’s “integral contiguous zone” in Decree 1946. Nicaragua considers 
that the geographical extent and the scope of the powers that Colombia claims to exercise, 
collide with customary law, and violate Nicaragua’s EEZ; the parties disagreed on whether 
Article 33 of UNCLOS reflects custom. The Court recognizes the complex development 
of the codification history regarding the CZ and although neither the ILC nor UNCLOS 
include security, policy, and control powers in the CZ, several States have included them in 
their powers in the zone (paras. 148–160). The Court notes that in the judgment of 2012 the 
CZ was not discussed in depth and that the CZ and EEZ are governed by different regimes, 
and both regimes imply the obligation to respect the rights of third States. The Court finds 
that Colombia has the right to establish a CZ in the Archipelago and finds that Articles 33 
and 58 of UNCLOS do not necessarily encompass all the rights that Colombia has within 
its contiguous zone. The Court considered that despite the right of Colombia to establish a 
CZ in the Archipelago, the zone set in the Decree is not in accordance with the geographi-
cal extent allowed by international law because it overlaps in certain spaces with the EEZ of 
Nicaragua, and certain powers exercised under the Decree regarding environmental pro-
tection and cultural heritage are beyond the scope of customary law. The court ordered 
Colombia to bring the decree into conformity with international law by the means of its 
own choosing (paras 170–196). In this same sense, the Court rejects additional reparations 
or compensations claimed by Nicaragua, along with its request for the Court to remain 
seized of the claims until Colombia complies.

5.5 Counterclaim Regarding Artisanal Fishing Rights

Finally, the Court entertained Colombia’s counterclaims, beginning with the coun-
terclaim related to Nicaragua’s alleged infringement of the artisanal fishing rights of the 
inhabitants of the San Andrés Archipelago to access and exploit the traditional banks. 
The Court recalls that in general, the onus is on Colombia to prove the historical practices 
of the Raizales in areas that now fall within Nicaragua’s EEZ. The affidavits presented by 
Colombia were entertained by the Court despite it considering the evidence to have lower 
weight and probative value since it was created for the specific purpose of the case and 
did not reflect a long-standing history of a local customary norm and offered no certainty 
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of the periods of said practices. The Court also considered the Presidential Declarations 
from Nicaragua in which President Ortega referred to said fishing rights in order to ana-
lyze if it recognized the existence of these rights or was just an expression of political will 
(paras. 201–221). Consequently, the Court did not waive the possibility of historical or arti-
sanal fishing rights from Colombian Raizales co-existing with the Nicaraguan EEZ of Nic-
aragua but decided that Colombia had failed to prove that Raizales enjoy artisanal fishing 
rights in Nicaragua’s EEZ or that Nicaragua has recognized them by declarations or unilat-
eral statements (para 231). As an innovative element in the longstanding litigation between 
the parties, the Court recognized, expressly, the willingness of the parties to negotiate an 
agreement regarding the access of members of the Raizal community to fisheries located in 
Nicaragua’s EEZ and suggests it as the most appropriate solution (para 232).

5.6 Counterclaim Regarding Nicaragua’s Straight Baselines

The Court dedicates the final pages of the judgment to Colombia’s counterclaims 
regarding the legality of and use by Nicaragua of straight baselines, established by Decree 
33 of August 27, 2013, and their alleged violation of Colombia’s sovereign rights and mar-
itime spaces. It begins by clarifying that articles 5 and 7 of UNCLOS are considered by 
the parties to reflect customary international law. This includes the use of straight base-
lines instead of coastal baselines under special circumstances or geographical precondi-
tions such as the presence of islands in the vicinity of coastal indentations (para. 241–244). 
Nicaragua invokes said conditions in two of the points described in Decree 33.

First, recalling its Fisheries, Delimitation in the Black Sea and Maritime Delimitation 
and Territorial Questions between Qatar and Bahrain cases, the Court pointed out that 
although there is not a single test for determining the indentation of the coast, the coastal 
State must refer to international law when establishing its baselines and a mere indentation 
is not sufficient. The Court considers that the curve inward described by points 8 and 9 of 
Decree 33 is not sufficient. Secondly, in the section of the baselines referring to several cays 
and the Corn Islands, the Court debated whether these mentioned formations constitute a 
“fringe of islands” with sufficient proximity, and decided that they do not form a coherent 
cluster along the coast, sufficiently linked to the land to be considered an outer edge of the 
coast or to produce a masking effect and that the straight baselines convert certain spaces 
that should be territorial sea or EEZ into internal waters, thereby limiting Colombia’s rights 
such as innocent passage. Therefore, the Court decides that Nicaragua must amend the 
straight baselines set by Decree 33 in accordance with international law and finishes the 
judgment with the dispositif (para. 256–260).

VI. Conclusion

In conclusion, the judgment presented a balanced result for both parties in the sense 
that both Colombia and Nicaragua were ordered to amend their current national legisla-
tion in accordance with international law, and both claims and counterclaims gave partial 
positive results to both parties. Finally, the invitation of the Court for the parties to nego-
tiate the exercise of artisanal fishing rights was received by Colombia as the second-best 
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solution since the Court did not rule out the existence of these rights. It only declared that 
Colombia had not proved them in the process and that the parties should produce a nego-
tiated regime. This suggestion has had recent consequences for the parties, since the new 
government of Colombia, which came into office in August 2022, has begun negotiations 
on the matter with Nicaragua which, to date, have been maintained under secrecy.
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Purpose—This paper aims to show how the Law of the Sea, guided by the flag sys-

tem instituted by the United Nations Convention on the Law of the Sea (UNCLOS), pres-
ents challenges in regulating automated vessels and how the regulation of the seas should 
change to deal with the changes in vessels’ technology.

Design, Methodology, Approach—The work uses descriptive and analytical research. It 
builds on existing projects regarding automated vessels to determine their current devel-
opment. It also analyzes current regulations, confronting the RSE-MASS of the IMO with 
the reality of automated ships. Finally, it determines whether UNCLOS should change to 
ensure the effective regulation of this new technology.

Findings—The f lag State system provided in UNCLOS is inefficient in regulating 
automated vessels. Reallocating the regulatory powers of the flag States to the IMO while 
constituting a worldwide regime over the high seas is a possible solution for successfully 
regulating automated vessels.

Practical Implications—The proposal of substituting the flag system, one of the base-
lines of the Law of the Sea, due to the imminent creation of automated vessels.

Originality, Value—This paper shows that UNCLOS was created assuming that the 
technology involving operations on the high seas will never change. This work deals with 
the change in vessels’ technology to become automated and the issues surrounding their 
regulation.

Keywords: automated vessels, flag system, lege ferenda, UNCLOS



22	 Journal of Territorial and Maritime Studies, Winter/Spring 2023

I. Introduction

The first World’s Expo occurred in London in 1851 and became a tradition. The idea 
was to give the public a peek at what the future of humanity will look like.1 Isaac Asimov, 
one of history’s crucial sci-fi exponents, wrote a piece on the 1964 World’s Expo in the New 
York Times. He highlighted the current developments while guessing how the Expo will be 
in 50 years (2014 ce). One of his guesses was that “Much effort will be put into the design-
ing of vehicles with ‘Robot-brains’ (vehicles that can be set for particular destinations and 
that will then proceed there without interference by the slow reflexes of a human driver).”2 
Asimov was right in his prediction. Nonetheless, he missed the date by six years. The Expo 
Dubai 2020, which opened to the public from 1 October 2021 to 31 March 2022, had a whole 
district where visitors could spot the latest developments in mobility technologies, espe-
cially autonomous vehicles.3

Also, Asimov’s prediction was limited. There are developments in autonomous vessels 
as well. Multiple companies, States, and organizations are developing technology to build 
autonomous ships for commercial, transport, and defense purposes.4

The legal framework is one of the main concerns regarding technological develop-
ments, especially in cases where the regulation was created with the assumption that 
machinery will not change. This could be the case with autonomous vessels. The Law of 
the Sea works under the logic of the United Nations Convention on the Law of the Sea 
(UNCLOS), also called the “Constitution of the Sea,” with the assumption that vessels will 
always need a captain, a flag, and a crew. In other words, they would never be completely 
automated.

How to face this new challenge? Is UNCLOS ready for the era of seafaring autonomous 
vessels? This paper states that the regulation based on the current flag State system will not 
be efficient in regulating autonomous ships. It will do so in three steps. First, it will explain 
how AI works on autonomous vessels, the current developments in the area, and the chal-
lenges of its regulation through the International Maritime Organization (IMO) regula-
tory exercise on the matter. Second, it will present the inconsistencies between the flag State 
system and completely autonomous vessels’ regulation, concluding that its logic should 
change. Finally, it will propose a modification to UNCLOS by replacing its flag system with 
a unified worldwide legal framework, including dispute resolution provisions applicable to 
both States and enterprises.

II. Autonomous Seafaring Vessels:  
Technology, Developments, and  

the Current Approach to Regulation

This section will describe the developments in autonomous vessel technology and the 
IMO’s proposal on how to regulate them. First, it will explain the functioning of AI and 
deep learning in ships, and it will give examples of the efforts made by States and enter-
prises to develop completely autonomous vessels. Then, it will comment on the IMO reg-
ulatory scoping exercise on Maritime Autonomous Surface Ships (RSE-MASS), which 
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classified ships depending on their level of automation, deciding not to address possible 
regulations for completely autonomous vessels.

2.1 The Use of AI and Data Science in the Worldwide Race to  
Develop Autonomous Vessels

New computer devices work through data science and AI. Data science combines mul-
tiple disciplines. First, it employs big data, consisting of all the data stored in an infor-
mation network fed daily by electronic devices interacting with reality. Second, it uses 
computer science to develop binary code (sequences of “1” and “0”) to unify the informa-
tion in a single computational language. Finally, it relies on statics to identify the dynamic 
of the data and make inferences from it.5 With its application, a computer system can orga-
nize data, classify it, and even make predictions after running millions of different statis-
tical scenarios to find the most repetitive occurrence. Furthermore, AI refers to machine 
learning, which uses data science to allow systems to make decisions while dealing with 
reality.

For example, the word prediction tool on the keyboards of every smartphone is an 
application of data science in AI.6 The tool gathers the rules and words of a specific lan-
guage, expressed in binary code to predict user preferences. Eventually, the device learns 
them by repetition and makes better suggestions.

Data science and AI could be applied in as many fields as computational science.7 
Thus, they have become the primary instrument to improve businesses, including the mar-
itime industry. Their broad application simplifies or eliminates human activities in ports 
and ships. Therefore, the uses of AI and data science range from creating autonomous tools 
incorporated into a non-autonomous vessel (a boat in its current conception, with a cap-
tain and a crew) to developing completely autonomous ships. Several efforts to build this 
technology could be identified in the private sector, States agendas, and scientific research.

An example in the private sector is Rolls Royce’s Advanced Autonomous Waterborne 
Applications Initiative (AWWA), released in 2016. Its initial schedule is to develop “autono-
mous unmanned ocean-going ships” by 2035.8

Autonomous vessels are on the agenda of the European Union (EU), the United States 
of America (USA), and China. First, the EU founded the Maritime Unmanned Navigation 
through Intelligence in Networks (MUNIN) project to research the use of autonomous ves-
sels for commercial purposes.9 This initiative maintains that autonomous ships will lower 
the risk of collisions at sea by ten times, besides its apparent profitability compared to the 
current system.10 Second, the US Congress approved a budget of 125 million dollars for 
research on: “long-duration autonomous ship operations” in January 2021. As a result, the 
US Navy engaged in a 20-year plan with a private enterprise to create a fleet of 120 auton-
omous vessels and has a project to develop autonomous undersea vehicles for shipment.11 
Lastly, China’s technology for crewless ships was already at a stage where it could identify 
potential risks using cameras, radars, and sensors to assist seafarers in decision-making in 
2019.12

Finally, there are initiatives to create autonomous vessels to do research at sea. For 
example, the “Mayflower” is an AI-based ship developed by Promare and IBM. It went 
through an attempt to cross the Atlantic Ocean from the United Kingdom to the USA in 
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June 2021. After its first failure to cross the ocean, it was relaunched on 7 September 2021, 
to resume its testing and scientific research schedule.13 Finally, on its second attempt, it 
reached the USA on 5 June 2022, completing the first transatlantic voyage ever made by an 
automated and crewless vessel.14

In sum, machine learning is the primary tool used to improve the maritime industry 
nowadays. The developments where it is focused could go from creating automated tools for 
seafarers to completely automated vessels. There are multiple efforts worldwide to change 
the industry toward the general use of completely autonomous vessels. Thus, regulation is 
needed.

2.2 RSE-MASS Failure to Recommend a Regulatory Framework for  
Completely Autonomous Vessels

Given the application of AI and data science in the maritime industry, the Maritime 
Safety Committee (MSC) of the IMO started the RSE-MASS in 2017 to analyze the effect 
that the existing regulatory framework would have when facing autonomous vessels. The 
outcome was passed to the Member States of the organization three years later by circular 
number 1638 of June 3, 2021.15 The RSE-MASS classified autonomous vessels depending on 
their level of automation, identified which will be the main obstacles towards regulation, 
and analyzed options to amend the IMO Conventions. The findings will be summarized in 
order.

First, the RSE-MASS identified four degrees of automated vessels: one, ships with 
some automated operations but that overall seafarers fully control on board; two, remotely 
controlled ships with seafarers on board; three, remotely controlled ships without seafar-
ers on board; and four, fully autonomous ships.16 The difference between every degree is 
the human interference in the ship’s voyage since the primary assumption of IMO Conven-
tions, like UNCLOS, is that every boat has a flag, a master, and seafarers on board.17 Hence, 
the RSE-MASS relied on this classification for its analysis.

Second, the RSE-MASS indicated three common gaps to be regulated in the IMO Con-
ventions. First, the clarification of the meanings of the terms master and crew, especially 
for degrees three and four of automation since the Conventions understand that the master 
and its crew will always be on board the ship. On this matter, it asserts a need to extend or 
amend the role of the master in the higher degrees of automation.18 Second, the lack of exis-
tence of the term remote-control station in the IMO Conventions and the need to specify its 
functional and operational requirements for degrees two, three, and four of automation.19 
Third, the role of remote operators as seafarers since they would be in the remote-control 
station and not in the ship.20

The RSE-MASS findings are based on certain assumptions about the future operation 
of autonomous vessels.21 There are two which are especially important for the scope of the 
MSC analysis. First, a human being will supervise the voyage of a degree four autonomous 
vessel.22 Second, if the ship is not fully autonomous, it will need a master.23

These assumptions catch a glimpse of the scope of the RSE-MASS, which is the under-
standing that humankind’s interference will always be needed for seafaring. Nonetheless, 
if a ship becomes completely autonomous, there will be no master or preventive human 
intervention. In this scenario, the machine learning process (software) will use the ship’s 
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technological tools (hardware), such as high-definition cameras, sensors systems, and 
radars, to determine the decision to be taken in a particular circumstance.24 Thus, the 
assumptions limited the RSE-MASS task to the lower degrees of automation in vessel oper-
ations from the beginning. In this same line, the RSE-MASS is emphatical to affirm that, 
regarding the regulation of the higher levels of autonomous vessels, “it seems difficult to 
determine the most appropriate way at this stage because it might only be found during the 
discussion on the actual amendments.”25

Finally, the RSE-MASS recommended developing a new instrument specialized in 
autonomous vessels.26 This new instrument would change the common gaps in multiple 
IMO instruments without the risk of creating more openings or contradictions.27 In addi-
tion to this option, the MSC recommended creating guidelines for an organized transition 
before the technology is ready.28

Nevertheless, if the Member States do not find the first recommendation feasible, the 
RSE-MASS proposed the amendment of the existing instruments in a high, middle, and 
low priority order as a second option.29 For this case, the RSE-MASS classified the current 
IMO Conventions into four categories. First, those which apply to MASS and prevent their 
operations. Second, those which apply to MASS and do not prevent their operations. Third, 
those which apply to MASS and should not prevent their operations but might contain gaps 
or need to be amended or clarified. Fourth, those which do not apply to MASS operations.30 
So, the MSC suggested that the individualized amendments could start in the first category, 
excelling the SOLAS Convention, and end in the fourth one by simply making an express 
statement that the application of these group of regulations will not be affected by autono-
mous vessel operations.31

The MSC clarifies in the Annex of the RSE-MASS that any option for regulation 
should only address the gaps in IMO Conventions for the lower levels of automation. For 
the higher levels of automated vessels, it said:

Autonomously operated MASS certainly will appear in the future. However, for a very long 
period, the large majority of the world’s fleet will still be conventional ships. Therefore, large 
scale amendments of current regulations only to accommodate MASS operation seem to be 
unwise, which will also cause confusion and potential barriers for the application of existing 
provisions to conventional ships.32

Thus, the RSE-MASS position is that regulation for completely autonomous vessels will not 
be needed in the foreseeable future.

This belief might not be accurate for two reasons. First, the efforts made by States, 
organizations, and enterprises to develop completely autonomous vessels, which were 
addressed in the last section, could conclude in a jump in the available technology sooner 
than expected. As exposed in the previous section, the Mayflower already had a successful 
transatlantic voyage to the USA. Second, regulation for entirely autonomous operations in 
vessels is already needed because, as the RSE-MASS admitted, a single journey could have 
different levels of automation.33

A voyage at the earliest stages of implementation of degrees three and four autono-
mous vessels will need three stages: departure, ocean passage, and arrival. The ship will 
operate autonomously during its course through the ocean, but it will need to be boarded 
by seafarers before the departure and arrival stages to ensure it comes to port.34 Strictly 
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speaking, this scenario will imply that the same vessel could have several degrees of auto-
mation depending on the voyage stage. Likewise, the RSE-MASS did not consider questions 
like the liability in case of a collision between two vessels equipped with a system that will 
allow them to make an automated voyage on the high seas. This is problematic since, as the 
example shows, the legal challenges faced by completely automated vessels are the same for 
vessels with ships passing through the ocean in an unmanned mode, but with the need for 
assistance in departure and arrival, which are more likely to become a reality in the short 
run.35 Furthermore, any recommendation to regulate autonomous vessels should consider 
full automation.36

In conclusion, applying AI and data science in the maritime industry inspired the 
RSE-MASS. It classified vessels in four degrees depending on their level of automation. It 
identified three gaps in applying the current IMO Convention to autonomous vessels: the 
role of the master, the lack of regulation of remote-control stations, and the regime applica-
ble to remote operators. Nonetheless, the RSE-MASS assumed that completely autonomous 
vessels will always need human supervision, limiting its findings. It also recommended 
the creation of an international instrument specialized in autonomous vessels under the 
framework of the IMO to deal with the gaps or an amendment of the IMO Conventions as 
a second option. To do so, it partially approached the automation of vessels, underestimat-
ing the need to regulate completely autonomous vessels, even when it comes to unmanned 
stages of a voyage, which are likely to be implemented in the short term.

III. Behind the Scenes of the RSE-MASS 
Limitations: The UNCLOS Flag State System

This section will address the impossibility of effectively regulating automated vessels 
under the flag State system provided in UNCLOS, using the RSE-MASS of the IMO as an 
illustrative example. First, it will summarize the current regime. Then, it will highlight the 
problems it faces in regulating autonomous vessels.

3.1 The Flag State Regulatory Power and the Current Regime of the Law of the Sea
The current regulations on the Law of the Sea will be summarized in two general 

topics. First are the IMO Conventions’ objectives and the relation between the IMO and 
UNCLOS. Second is the logic behind the flag State system.

The IMO was created in the 1948 “Convention on the Inter-Governmental Maritime 
Consultative Organization” (IMCO). The IMCO became operational in 1959. However, the 
Member States decided to change the institution’s name in Resolution number A.358 (IX)-
IMO in 1975. The change was effective from 1982.37 This also meant the shift in the 1948 
Convention’s name, which now goes by the “Convention on the International Maritime 
Organization.”38 The purpose of the IMO is to provide regulations to be adopted by the 
cooperation of the Member States regarding international shipping, the efficiency of navi-
gation, maritime safety, and the prevention of pollution.39

On the other hand, UNCLOS was adopted in 1982 and entered into force in 1994. The 
creation process of UNCLOS started with the first United Nations (UN) Conference on the 
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Law of the Sea, held in 1958. Hence, it took thirty-six years to develop. The IMO was already 
part of the maritime international regulatory framework when States initiated negotiations 
to create UNCLOS. Furthermore, the IMO attended the third UN Conference on the Law 
of the Sea, from which UNCLOS was finally drafted, signed, and ratified.40

UNCLOS is understood as the “Constitution of the Sea.” It codified the generally 
applicable rules for States in sea affairs. As part of the constitutional approach to UNCLOS, 
the IMO has an essential role as a quasi-legislative body that works to implement its pro-
visions, indirectly referred to by the Convention as the “competent international organi-
zation” to create regulations.41 Also, more than thirty-five provisions in UNCLOS refer to 
rules and standards previously established by the IMO.42 Thus, the IMO Conventions and 
regulations work under the frame and logic of UNCLOS.

UNCLOS is divided into XVII parts and IX annexes. Each part contains provisions on 
specific topics about the treatment of the seas under Public International Law. It provides 
rules for the territorial sea, contiguous zone, exclusive economic zone (EEZ), and continen-
tal shelf as part of the coastal States’ sovereignty. Also, it gives common rules for the high 
seas, such as the principle of freedom of navigation. Finally, it approaches topics such as 
protecting and preserving the marine environment by creating international obligations 
for the coastal States in their territories and the high seas.43 In other words, UNCLOS deals 
with the jurisdiction of coastal States within their territories and, for specific scenarios, on 
the high seas.

States must implement specific regulations to fulfill the international obligations they 
acquired by signing and ratifying UNCLOS. They adopt the minimum requirements devel-
oped by the IMO as the competent international organization for the implementation of 
UNCLOS to do so.44 Since the IMO Conventions, regulations, and recommendations serve 
this purpose, they can only work under UNCLOS but not change it.

UNCLOS serves the logic of the classic conception of sovereignty of States under Pub-
lic International Law. The notions given in the convention rely on the power of States to 
enforce rules within their territories, the relation between ships from one State in another 
State’s territory, and the relation between ships flying different States’ flags on the high 
seas. It will depend on where the alleged violation of UNCLOS occurred to determine the 
applicable rules. Therefore, the rule of sovereignty over the territorial sea in Article 2 of 
UNCLOS is the basis for the whole system. It assumes the coastal States have prescriptive 
and enforceable jurisdiction for the acts committed in their territories and could control 
the operations at its sea. Additionally, the rule of territoriality is extended with the flag sys-
tem to deal with navigation on the high seas.

According to Article 92 of UNCLOS, every ship should fly the flag of a State with 
which it has a link. The link has been understood as the relationship between the ship and 
the flag State provided in the national law of the said State. As affirmed by the International 
Tribunal for the Law of the Sea (ITLOS) in the M/V “Virginia G” case: “The Convention 
provides in article 91, paragraph 1, that ‘every State shall fix the conditions for the grant of 
its nationality to ships’ and does not impose in this regard any limitations on the national-
ity of ship-owners or crew.”45

Every ship must comply with its flag State’s laws and regulations. In exchange, the 
flag State should support the boat in case of any situation arising in other States’ territo-
rial waters or the high seas. This is how UNCLOS regulates the high seas, which cannot be 
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considered the territory of any State46 and are governed by the principle of freedom of nav-
igation.47 The rule is that a ship should observe the regulations of its flag State anywhere, 
even on the high seas, since the right of navigation towards them is reserved for States.48 
Thus, the link between a vessel and its flag State prevents other States from acting against 
that vessel on the high seas. As indicated by ITLOS in the M/V “Norstar” case:

[…] any act of interference with navigation of foreign ships or any exercise of jurisdiction 
over such ships on the high seas constitutes a breach of the freedom of navigation, unless 
justified by the Convention or other international treaties. [Also,] […] any act which sub-
jects’ activities of a foreign ship on the high seas to the jurisdiction of States other than 
the flag State constitutes a breach of the freedom of navigation, save in exceptional cases 
expressly provided for in the Convention or other international treaties.49

To ensure uniform legislation for situations arising on the high seas, UNCLOS imposes 
an obligation on the Member States to meet the international standards set by the IMO by 
adopting national laws on concerns, like prevention of pollution or safety at sea. The failure 
to implement the IMO standards implies the international responsibility of the States mem-
bers to the Convention.

Article 94 provides the duties of flag States under UNCLOS. Their primary and gen-
eral duty is to “effectively exercise […] jurisdiction and control in administrative, technical 
and social matters over ships flying its flag.” Then, the provision specifies scenarios where 
the flag State is expected to exercise its control. It should maintain a register of ships fly-
ing its flag; exercise jurisdiction over each vessel flying its flag in respect of administrative, 
technical, and social matters; take measures to ensure the safety at sea of the ships flying 
its flag and ensure that the master of every vessel is qualified for the task. Number 6 of the 
referred provision also ratifies the logic behind the UNCLOS framework. Under it, if a State 
has grounds to believe that the flag State has failed to exercise jurisdiction over a boat flying 
its flag, the only measure it can take is to report the facts to the flag State, which is supposed 
to start an investigation on the matter.

In sum, the current Law of the Sea system implements UNCLOS by the Conven-
tions and regulations passed in the IMO framework. Therefore, the IMO works under 
the same logic as UNCLOS, which system is based on the classic rule of territorial sover-
eignty, extended to ships by the flag system to ensure their compliance with the Convention 
regarding activities on the high seas.

3.2 The Obsolescence of the Flag System Due to the New Allocation 
of Risks on Sea Affairs in the Era of Autonomous Vessels

Since the IMO can only work under the logic established by UNCLOS, the RSE-MASS 
refusal to make recommendations regarding completely autonomous vessels is not a sur-
prise. Despite the clever but unrealistic statement of not finding it helpful to regulate the 
degree four automated vessels yet, the MSC emphasis on the difficulties to do it is a hint that 
the current system is not suitable for this new kind of technology.

As indicated in the last section, the current system works under the rule of territorial-
ity and the assumption that States exercise prescriptive jurisdiction over vessels flying their 
flags on the high seas. That way, the flag States assure compliance with international min-
imum standards, as prescribed by UNCLOS, by creating national laws applicable to the 
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ships flying their flags. This could be better illustrated with an example of the system as it is 
conceived, leaving aside the challenge of the threshold for the genuine link between a vessel 
and the State of its flag.50 The example will assume that the connection between a ship and 
its flag State is the ability of the State to exercise its jurisdiction after the registry, which has 
been the threshold used by ITLOS.51 In more practical words, the flag State law also applies 
to the owner of the ship, which is commonly an enterprise constituted in its territory.

An Ecuadorian company called “Condor Ltd.” buys a cargo ship named “Sweet Mary.” 
After, it registers the vessel in the Ecuadorian registry. Thus, the boat starts flying an Ecua-
dorian flag. In the meanwhile, the company hires a master and a crew. In the end, Condor 
Ltd. has everything it needs to start sailing to distant destinations after complying with 
Ecuadorian national legislation. The company decides to send “Sweet Mary” on its first 
voyage to China, sailing from the port of Guayaquil, also in Ecuador, with the previously 
hired Ecuadorian master and crew. Ecuadorian law is applicable at the port and within the 
territorial sea, given the territoriality principle. Since it flies an Ecuadorian flag, Ecuador-
ian law will still apply inside the ship when it reaches the high seas.

As it is evident, the most crucial factor of this example is the fact that the owner of the 
ship needs to meet the requirements to sail under the national legislation of the flag State. 
Furthermore, it will be liable if anything happens during the voyage since it owns the ves-
sel, it decides when to perform maintenance, and the master and its crew are its employ-
ees. At the same time, the flag State will be internationally responsible if the vessel does not 
comply with minimum international standards or if the State has not pass national laws to 
make them mandatory. From a Public International Law perspective, the flag system seems 
natural to human-crewed sailing operations. The State accepts international regulation and 
then will bind its citizens by passing laws as it finds feasible.

Nonetheless, swapping the “Sweet Mary” for a degree three or four autonomous vessels 
might also change this conclusion. An example of each will be provided. On one hand, the 
example for degree three of automation will assume that the IMO adopted the RSE-MASS 
and there is a convention regulating the matter. On the other hand, the example for degree 
number four will consider that the convention does not regulate completely autonomous 
vessels.

In 2025, Condor Ltd. decides to sell the “Sweet Mary” to buy a degree three autono-
mous vessel, newly offered in the maritime market. The ship was built entirely in the UK, in 
compliance with the IMO guidelines. Therefore, it has sensors and radars that allow inter-
continental voyages without a crew on board, and it was built considering all the regula-
tions on safety and security at sea. Since Condor Ltd. is not a tech company, it hires the 
services of Wizard Ltd., a company providing services for ships using remote-control cen-
ters in States that have adopted the IMO convention on the matter. Hence, Wizard Ltd. 
will control the ship and its voyage at sea without the owner’s intervention. Wizard Ltd. 
employees will be the ones making the decisions. Condor Ltd. registers the vessel under the 
name “Drone” in Ecuador, which has no national rules about autonomous vessels.

In this case, Ecuadorian law will apply to the ship within Ecuador’s territorial sea and 
on the high seas. Nonetheless, as the RSE-MASS predicted, it is not clear if the States in 
which the remote-control centers are located will be substantially interested in the case of 
an accident on the high seas.52 In case of an accident, Ecuador could be held responsible for 
not having assured the proficiency of the decision-makers of the vessel under Article 94 of 
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UNCLOS, even though the remote-control centers are not in its territory, they have no link 
with Ecuador, and there could be dozens of them around the world, connecting to the ship 
depending on its location. Also, the State where Wizard Ltd. is constituted or the States 
where it has its remote-control centers would be in a better position to assure compliance 
with the IMO regulations. Nonetheless, they will have no obligation to exercise their juris-
diction under Article 94 of UNCLOS, since the “Drone” is not flying their flags. This will be 
the first big issue regarding the flag system. However, the example with degree four of auto-
mation will present even greater complications for the application of the current system.

In 2035, Condor Ltd. decides to sell the “Drone” to buy a fully autonomous vessel, 
recently introduced in the maritime market by Rolls Royce. This new type of ship is notori-
ously more efficient than the degree three autonomous ships and has lower costs for use and 
implementation, which is why Condor Ltd. sold the “Sweet Mary” from the beginning. The 
services provided by Wizard Ltd. with its remote-control centers are replaced by machine 
learning-based software. Also, the ship operates without the need for any supervision. 
The only foreseeable sunk cost is contracting a person to supervise the ship’s operations, 
according to the assumption of the RSE-MASS that a human being will always supervise 
autonomous vessels. However, this will not be a realistic scenario since the software will 
handle the voyage.

On the one hand, the ship is built entirely in the USA, including its hardware. On the 
other hand, the software installed on the boat is in sync with multiple servers worldwide. It 
is also being developed and upgraded by machine learning going through all the data and 
decision-making processes stored in every vessel with the same technology. However, Con-
dor Ltd. will still have to register its fully automated ship in Ecuador under Article 92 of 
UNCLOS. This time, under the name “The Robot.” Other companies worldwide will have 
to go through the same registration process in many other States.

On its first voyage, now to Korea, “The Robot” is involved in a collision of three com-
pletely automated ships. One is a wholly automated oil tanker flying a Swiss flag. The other 
one is a Korean-flagged shipping vessel. All the ships have the same software installed. 
After the collision, the oil spills into the ocean, and there is a massive environmental crisis. 
The reason for the crash is that the software went down worldwide, which at that point in 
time was a one-in-a-million occurrence.53

Using the flag system, the same problem of delocalization of the operations of the 
ship arises with four-degree automated vessels, but worse. Now, the software operates sev-
eral automated vessels always interconnected between them at the same time, even though 
every single one of them might fly a different flag. Also, the software uses different servers 
distributed worldwide, in connection with satellites.

At this point, the factual matrix seems too complicated to solve using the current logic 
of UNCLOS. A simplistic response to the given problem could be another assumption. If 
the current system assumes that when the flag State has a link to a ship flying its flag, it 
exercises its jurisdiction regardless of the delocalization of the ship’s operations and the 
building of its hardware, the system could keep working as it is.

But then the problem will be the efficiency of the assumptions. To fill the possible gaps 
in the flag State jurisdiction, as well as in the other possible States involved in a single voy-
age, the owners of the ship would have to obtain several administrative qualifications and 
permits, changing as fast as national law changes to add new provisions for the system’s 
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updates. This possible scenario would lower the development of a technology that is likely 
to change the maritime industry for good, in terms of efficiency and environmental impact. 
Therefore, it would be against Arts. 192 and 196 of UNCLOS, which provide an obligation 
of the Member States to ensure the use of the best technological tools available and decrease 
the environmental impact of the maritime industry.

When completely autonomous vessels are operational, they are expected to become 
the primary way to sail on the high seas, given their low cost and efficiency.54 Nonetheless, 
it is unreasonable to maintain that human-crewed vessels will completely disappear. What 
is expected is that autonomous vessels change “shipbuilding, equipment, and device, and 
shipping and port industries […] [and that] [e]specially shipping and port industries form a 
dynamic ecosystem,”55 involving autonomous vessels and regular ships.

In this context, commentators have already identified several issues regarding the 
regulation of autonomous seafaring vessels, as a response to the RSE-MASS but with the 
f lag system remaining unchallenged. One of the most important considerations when 
addressing the rules that will surround autonomous vessels, and which was already iden-
tified in the previous lines, is the apparently inevitable dualism between national and 
international regulation and the challenges for autonomous vessels regulation arising 
from their dynamic. Ikroh Yoon has identified the problem and said that it: “would be 
difficult to secure the effectiveness of enforcement when coastal states exercise jurisdic-
tion [over autonomous vessels.] […] [Likewise,] global society will […] need to review the 
scope of domestic laws alongside the RSE.”56 In other words, he stated that the regulation 
of autonomous vessels will always be addressed from the national and international law 
perspectives. However, as already identified with the example raised in this section, this 
implicates the overcomplication of the system for autonomous and classic vessels.

To summarize, the current system works under the assumption that a vessel should fly 
a flag of a State to ensure its compliance with international minimum standards on issues 
like the operational characteristics of the ship, its safety, and its environmental impact. 
Therefore, its second assumption is that flag States will fulfill their obligation to adopt IMO 
regulations. This system is likely to face the problem of delocalization of the operations 
of automated vessels, which goes against its logic. In this scenario, the way the flag State 
would exercise jurisdiction over its ships’ operations has been accepted as an issue by com-
mentators. In this sense, a reform to the Law of the Sea logic might be needed to regulate 
autonomous vessels.

IV. UNCLOS in the Era of Completely  
Autonomous Vessels: Towards a Unified 

Jurisdiction for Public and Private Sea Affairs
This section will argue for abolishing the flag State system as a possible way to deal 

with the problem of delocalization of the operations in autonomous vessels. First, it will 
make a lege ferenda57 consideration about the current system and its efficiency in regulating 
autonomous vessels. Second, it will propose a general reform to UNCLOS to create a world-
wide regime for sea affairs through the IMO.
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4.1 How the Law of the Sea Should Be? The Practical Utility  
of Lege Ferenda Considerations

The flag State system seems unfit for autonomous vessels because the jurisdictional 
power of States is distorted in multiple delocalized operations. The question of what to do 
is solved depending on what the decision-makers find more worthwhile. In this case, there 
is a tension between any reform towards efficiency and the prevalence of the principles of 
autonomy and sovereignty of States instrumented in the flag system.

As it is not shocking, autonomy and sovereignty will prevail against any other goal 
or value of the international community most of the time. Therefore, considerations of 
lege ferenda are often made when a proposal to change the system might not be suitable 
under international politics. The complexities of the game of power amongst States make 
the belief in common goals desirable for the creation of new treaties and regulations. Thus, 
these considerations are needed in the treaty-making process where the law is a guest in 
the territory of politics, especially in a specific situation forcing States to provide a solu-
tion outside their common framework and rules. This is the case with autonomous vessels. 
The lege ferenda consideration, in this case, would be that the law governing activities at 
sea should be whatever is efficient, rather than one which ratifies the traditional sovereign 
power of States.

If States decide their goal is to address the regulation of autonomous vessels efficiently, 
the system might change. This paper proposes that one way to do it would be to give up on 
the flag system and constitute a unitary worldwide regime, with dispute resolution and 
enforcement means, reachable to States or enterprises. This significant change would imply 
the loss of prescriptive jurisdiction of the States in operations on the high seas in exchange 
for a more efficient approach.

4.2 UNCLOS and a Worldwide Regime on the Seas
Unlike the current comments on the regulation of autonomous vessels, this paper con-

siders that there should not be different regimes—national and international—for auto-
mated and regular vessels. With exceptions for specific scenarios also provided in the 
applicable rules, all ships should have the same regulation at the international level, regard-
less of their level of automation. Therefore, the UNCLOS flag system and any other rele-
vant provision in the Convention should be reformed to institute a worldwide regime over 
the activities of all ships on the high seas. As already stated in the last section, a plea of effi-
ciency over the States exercise of prescriptive jurisdiction.

This work proposes three main ideas for the implementation of a worldwide regime 
for activities at sea. First, the allocation of prescriptive jurisdiction to the IMO. Second, the 
creation of a global registry for vessels. Third, the design of a dispute resolution system is to 
be used by private and public persons to bring claims in sea affairs. These proposals will be 
addressed in order.

First, the IMO should create unified applicable rules for activities at sea. The 
decision-making process in the IMO should change by eliminating the provisions that rely 
on tonnage to give States with bigger fleets a more significant power of decision to pass regu-
lations. Every state should have one vote. Nonetheless, the rest of the IMO decision-making 
process is already helpful for the constitution of a worldwide regime for two reasons. First, 
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regulations are approved by member States. Thus, it is a politically viable proposal. Sec-
ond, the technicalities of new rules are agreed upon in annexes. The approval process works 
with tacit acceptance, which means that a new set of regulations passes unless one-third of 
the member states vote against it. Hence, the decision-making process will be efficient. The 
IMO will create rules regarding activities at sea relating to State-State, State-enterprise, or 
enterprise-enterprise matters.

Second, a worldwide registry for vessels should be created. This public registry will 
have information regarding the ship, its owner, builder, and software developer. That way, 
there will be information about all the enterprises involved in maritime activities. As part 
of this proposal, the IMO could create rules regarding the activities at sea to simplify the 
way claims against a ship will be made. At least two ideas could be implemented. First is 
creating a fund to pay for liability arising from an accident at sea, which is filled by the pay-
ments made by all the enterprises involved in sea activities when they contract mandatory 
insurance. Second is creating a rule providing for joint responsibility of the vessels’ own-
ers, builders, and software developers in case of an accident. That way, even in the statisti-
cally unreasonable scenario of the occurrence of an accident at sea, the allocation of risks 
will be efficient.

The creation of worldwide registries is not rare in international affairs. There is one 
example in Chapter IV of the Convention on International Interest in Mobile Equipment,58 
which provides for the creation of an International Registry for international interests in 
mobile equipment. There is also one example of national registration that is supervised 
internationally, which reveals that States might be willing to cooperate in the interna-
tional arena for registry purposes. Article 2 of the Convention on Registration of Objects 
Launched into Outer Space (Registration Convention or UNOOSA)59 provides for the reg-
ister of every space object launched into Earth’s orbit or beyond in the State doing the 
launch and the duty to inform the Secretary-General of the United Nations of the establish-
ment of said registry. Therefore, the creation of a worldwide register of vessels is feasible.

Third, a new dispute resolution system should be created, allowing the participation of 
States and enterprises, and covering any possible dispute at sea. This system could be a per-
manent Court, with specialized chambers located worldwide, or a mixture between judi-
cial bodies and arbitration. All members of UNCLOS will accept the decisions rendered in 
the use of this mechanism, which will be enforceable in any of them, with provisions for 
that matter. That way, any dispute regarding sea activities will be efficiently solved. To go 
deeper into the proposal of a new dispute resolution system, the reform could provide rules 
for implementing technological tools to go through the proceedings and enforcement. For 
example, enforcement should be automatic in case of a dispute covered by the found consti-
tuted for accidents at sea.

In sum, UNCLOS reform should allocate prescriptive jurisdiction over the seas in 
the IMO. The IMO would create rules for States and enterprises, regarding activities at 
sea. A worldwide registry for vessels should be made to ensure complete information on 
the enterprises involved in activities at sea. Finally, a dispute resolution and enforcement 
system should be designed to solve disputes between States, enterprises, and States and 
enterprises.
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V. Conclusions
AI and data science are used to automate industries. They are already employed by the 

maritime industry to automate some of the activities during a vessel’s voyage, reducing the 
crew’s workload. Also, they are being applied to build automated vessels. There are efforts 
worldwide to develop the technology to make completely automated ships operational. For 
example, Rolls Royce announced its first “autonomous unmanned ocean-going ship” for 
2035.

In response to this reality, the IMO started the RSE-MASS in 2017 to make sugges-
tions on regulating automated vessels. The result was rendered to the Member States of the 
IMO in June 2021. The RSE-MASS classified ships in four degrees according to their level 
of automation and recommended the creation of a Convention specialized in the matter. It 
suggested implementing remote-control centers for ships that will be controlled from the 
coast, extending the definition of the master, and homologating remote operators to seafar-
ers. It also specified that it is not clear if the State where the remote-control center is located 
will have any substantial interest in an accident at sea and that regulation for uncrewed ves-
sels is at least complex. Finally, it decided to assume that there would be no need to regulate 
completely automated vessels in the foreseeable future. Thus, it did not make any sugges-
tions for the highest level of automation.

The IMO works as a quasi-legislative body to implement the provisions in UNCLOS, 
also referred to as the Constitution of the seas. Thus, it cannot go against it when making 
recommendations or passing new conventions. It will also have to follow its logic, for that 
matter.

The reason behind the difficulties faced by the RSE-MASS in recommending regula-
tions is the logic of the UNCLOS flag system. The flag system is an extension of the territo-
rial sovereignty of States to vessels flying their flags. It works down the normative pyramid. 
First, the IMO passes rules to be implemented by flag States, according to Article 94 of 
UNCLOS. Second, the States implement the IMO rules in their national laws to comply 
with their international obligations acquired by the ratification of the Convention. Finally, 
the national law will apply to the vessels flying a State’s flag. That way, the system works 
with the assumption that States effectively exercise their jurisdiction over ships flying their 
flag.

The flag system might not be compatible when effectively regulating autonomous ves-
sels because of the delocalization of activities at sea that comes with implementing auto-
mated technology. In the case of a completely automated ship, it will be owned by the 
company which made the registration in each country, but it will be software-controlled 
using machine learning. It is likely that this software would be developed by a third com-
pany and connected simultaneously with other vessels using the same system but flying dif-
ferent flags. To regulate this matter under the current system, States will need to pass an 
overwhelming amount of legislation to assure that all activities at sea comply with IMO 
rules. Hence, questions about the link between the flag States and the other actors in the 
delocalization of the activities at sea will be ignored by creating more assumptions to main-
tain the extension of States’ sovereignty over ships on the high seas. Reform will be needed.

To address a possible reform of the UNCLOS flag system, the approach to States should 
be made using a lege ferenda statement: The Law of the Sea should prefer efficiency over the 
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extension of the principle of territorial sovereignty. In that sense, the flag system should be 
abolished. States should allocate their prescriptive jurisdiction in the IMO. Therefore, the 
IMO will create uniform laws for public and private matters at sea. Also, the creation of an 
international registry will be needed. This registry will contain the information of the ship 
and every actor involved in delocalizing its activities at sea. Rules like the joint liability of 
the actors and the creation of an international fund administrated by the IMO in case of an 
accident at sea will ensure the system’s efficiency when addressing claims. Finally, the dis-
pute resolution system of UNCLOS should change to allow State v. State, State v. enterprise, 
and enterprise v. enterprise disputes. It will also need provisions for the enforcement of 
decisions in the jurisdiction of the Member States. A change of UNCLOS in this direction, 
pushed by technological developments, could lead to the evolution of other international 
law instruments in different matters towards the institution of worldwide systems seeking 
efficiency in creating and implementing the law.
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Purpose—Smuggling of arms poses a grave danger and risk to the human community 

and threatens a country’s internal security. In 2017, 2,671 pump-action rifles were inter-
cepted at Nigerian seaports. Given the proliferation of arms and worsening insecurity in 
Nigeria, the federal government, in March 2021, re-introduced Cargo Tracking Note (CTN) 
to halt arms smuggling through the seaports. The quest of this study, therefore, is to deter-
mine if the reintroduction of Cargo Tracking Note can successfully curb arms smuggling 
through the ports.

Design, Methodology, Approach—Data for the study were generated from second-
ary sources and structured questionnaires administered to the Nigerian Police and 
Customs Officers. The study is theoretically based on the United Nations Programme 
of Action to Prevent, Combat and Eradicate the Illicit Trade in Small Arms and Light 
Weapons in All Its Aspects (PoA) and International Ship and Port Facility Security 
(ISPS) Code.

Findings—The result of the study indicated mixed motivation of those engaged in arms 
smuggling.

Practical Implications—Unless Nigeria successfully deals with the issues that threaten 
its national unity, deployment of technology for national security, including CTN, will be 
a pipe dream.
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I. Introduction
A port, a sensitive economic gateway of a country, can also be a gateway of exploitation 

and insecurity for a country if it is poorly managed. Properly managing the port involves 
adequate technology deployment and human resource capacity to match. “Nigeria has six 
functional ports. Apapa and Tin Can Island Ports in Lagos are the main hub of maritime 
business in Nigeria and the main ports through which arms are smuggled into the coun-
try.”1 Nigerian ports are further categorized into two, i.e., Western and Eastern ports. The 
Western ports are Apapa and Tin Can Island ports in Lagos while the Eastern ports include 
Rivers Port, Onne Port, Calabar Port and Delta port.

Cargo Tracking Note (CTN) is a security document with economic significance for 
managing of cargo from port of origin to port of destination. According to Abiodun, “CTN 
or Electronic Cargo Tracking Note (ECTN) is a system for collecting documents and pro-
cessing information when exporting by sea to obtain prior information, to participate in 
security measures, statistics and generally to participate in the World Trade Organization 
(WTO) and the World Customs Organization (WCO) recommendations on trade facili-
tation and security.”2 Cargo Tracking Note is used in many countries but became popular 
after the USA’s September 11, 2001, terrorist attack. For advanced countries, “it is needed 
for safety and security and in accordance with the International Ship and Port Facility 
Security (ISPS) Code.”3 “The CTN was first introduced in Nigeria on December 9, 2009 by 
the approval of the Federal Executive Council (FEC), under the management of the Nige-
ria Port Authority (NPA), but was administered by a private firm known as Transport and 
Ports Management Systems Ltd.”4 The scheme’s implementation did not last beyond 2011 
due to the controversy over who should bear the cost between the government and ship-
pers. On this note, Quadri further stated that:

Before its initial introduction, there were assurances that the scheme would not attract 
additional charges to shippers, namely importers and exporters, but it soon dawned on 
all that the assertion was far from the truth. CTN attracted various sums ranging from a 
minimum of 150 Euros to as much as 450 Euros depending on the type and size of cargo. 
Maritime industry stakeholders and the organized private sector condemned the imple-
mentation of the controversial scheme at the time leading to its hurried suspension on 
November 9, 2011 by the Federal Government.5

The attempts to reactivate the implementation of CTN between 2015 and 2020 were not suc-
cessful until April 2021, when President Buhari through the Minister of Transportation, 
directed the Nigeria Shippers Council (NSC) to reintroduce CTN in the seaports. However, 
“to dispel the fear of a repeat of the past failures, Nigerian Shippers Council was directed to 
ensure that the introduction of the new phase of CTN is done in such a way that should not 
add to the cost of doing business at the ports but reduce importation of arms.”6 According to 
Agha, “Buhari directed the Nigerian Shippers’ Council (NSC) to reintroduce Cargo Track-
ing Notes (CTN) in a bid to curb the proliferation of arms and increase in banditry across 
the nation. The government is convinced that CTN could play a crucial role in enabling the 
nation to address the growing spate of banditry, kidnappings and killings fueled by easy 
access to guns and ammunition.”7 But the question is, can the re-introduction of Cargo 
Tracking Note successfully halt arms smuggling through the ports which fuel insecurity in 
Nigeria?
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Globally in 2017, “it was estimated that there were at least one billion small arms in cir-
culation and about 87.5% (875 million) of those arms are in the hands of civilians, while law 
enforcement agencies around the world accounted for a meagre 2%.”8 According to Agha, 
“it is estimated that 70 percent of over 10 million illegal weapons in circulation in West 
Africa are in Nigeria. In 2017 alone, 2,671 pump-action rifles were intercepted at Nigeria’s 
seaports. The guns were legally registered for export in Turkey as pump-action rifles for 
hunting, but the manifests were changed in Morocco to become steel doors to enable the 
container to gain entry into Nigeria.”9 “The number of small arms in circulation in Nige-
ria and in the hands of civilian non-state actors is estimated at 6,145,000, while the armed 
forces and law enforcement collectively account for 586,600 firearms.”10 Abdulsalami, fur-
ther reiterated “that the over 6 million illegal weapons are currently traced to civilians, 
many of whom are jobless, hungry and angry. Consequently, 80,000 Nigerians have died, 
and about three million Internally Displaced Persons (IDPs) spread across the country are 
all due to growing insecurity in the country.”11

Most seaports across the country and the Federal Operations Unit (FOU) are an 
eye-opener to the fraud in the system where hundreds of billions of goods are seized and 
detained.12, 13 Perhaps, “worse still is that even contraband could be cleared at the ports with 
the right connection and cash.”14 This could be part of the reasons for the proliferation of 
arms and ammunition in many parts of the country now used freely by kidnappers, terror-
ists or bandits. The reality is that “the current port system has failed, and a new approach 
with CTN should be a welcome development.”15, 16 Therefore, the concern of this study is to 
ascertain how and why arms are increasingly smuggled through Nigeria’s seaports into the 
country and determine if the reintroduction of Cargo Tracking Note can successfully curb 
the trend and reduce the spiraling insecurity in Nigeria.

II. Theoretical Foundation

This study is theoretically based on the United Nations Programme of Action to Pre-
vent, Combat and Eradicate the Illicit Trade in Small Arms and Light Weapons (SAWL) in 
All Its Aspects (PoA) and International Ship and Port Facility Security (ISPS) Code.

The United Nations Programme of Action to Prevent, Combat and Eradicate the Illicit 
Trade in Small Arms and Light Weapons (PoA) is a “globally agreed framework for activ-
ities to counter the illicit trade in small arms and light weapons and control the negative 
consequences of Small Arms and Light Weapons. All UN member states adopted it in 
2001. Since then, the UN has worked to support the implementation of the PoA at national, 
regional, and international levels.”17 Although not legally binding, “the PoA is intended 
to prod national governments into imposing tough controls on the export and import of 
small arms to prevent their diversion into black market channels.”18 The PoA is rather a 
global political framework in which participation and implementation by member states 
are based on voluntarism and the discretion of the states. That notwithstanding, the PoA 
represents a significant turning point in international efforts to curb the flow of guns and 
ammunition into areas of conflict and instability. For the first time, “it was clearly stated 
that governments have an obligation to put in place, where they do not exist, adequate laws, 
regulations and administrative procedures to exercise effective control over the production 
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of small arms and light weapons within their areas of jurisdiction and over the export, 
import, transit and retransfer of such weapons, and to take all necessary steps to appre-
hend and prosecute those of their citizens who choose to violate such measures.”19 In this 
respect, the success of the implementation of PoA by member states depends on the avail-
ability of financial, technical and human resources. Otherwise, the lack of these resources 
were constraints to member states’ implementation of PoA. As succinctly captured by Maze 
& Parker:

Considerable resources have been mobilized and financial and technical assistance 
have[sic] been provided. However, it has not been clear what level of assistance is being pro-
vided, where resources are being mobilized from and where technical and financial assis-
tance to implement the PoA is flowing to. It is not clear if there are specific issues that are 
receiving more assistance than others, or if some important issues are being neglected. 
There is no overall awareness of the degree of coordination and coherence in technical and 
financial assistance. Thus, we do not know whether needs are being met by the resources 
that exist. 20

Despite these obvious limitations of PoA, Krause, maintained that:

i.  “If taken at face value and as a set of normative standards for states, the document 
presents an ambitious and far-reaching programme.

ii.  If compared to the multilateral ‘state of play’ … it is also evident that a relatively 
large consensus (geographically and politically) has emerged that the unconstrained 
availability of small arms and light weapons ought to be addressed as a problem in itself, 
and that small arms represent, in a sense, ‘independent variables’ susceptible to concrete 
policy measures that will help achieve broader peace and security goals.”21

The broader security aspect of PoA qualifies it to be used as a theoretical framework for 
evaluating the implementation of CTN that equally serves the purpose of preventing illicit 
trade through the ports, including arms smuggling. CTN is a maritime technology for doc-
umentation and information processing, with security and economic significance for sea-
ports, especially in countries where it is implemented. “The European Union, Asia, the 
Middle East, the United States and some African countries have made CTN compulsory.”22 
It is also important to stress that it is not only Nigeria that has introduced the technology. 
Twenty-four African countries currently use CTN. They include, “Angola, Benin Repub-
lic, Burkina Faso, Burundi, Cameroon, Central African Republic, Chad, Congo, Demo-
cratic Republic of Congo, Equatorial Guinea, Gabon, Ghana and Guinea. Others include 
Guinea-Bissau, Ivory Coast, Liberia, Libya, Madagascar, Mali, Niger, Senegal, Sierra Leone, 
South Sudan and Togo.”23 Nigeria is currently battling the consequences of the avalanche of 
small and light weapons within the country of which a significant quantity had been inter-
cepted at the seaports.

Similarly, International Ship and Port Facility Security (ISPS) Code came into force 
in 2004. It is an offshoot of “Safety of Life at Sea (SOLAS) Convention of (1974/1988) on 
minimum security arrangements for ships, ports and government agencies.” It prescribes 
responsibilities to governments, shipping companies, shipboard personnel, and port/facil-
ity personnel to detect security threats and take preventative measures against security 
incidents affecting ships or port facilities used in international trade.24 According to Mar-
itime and Port Authority of Singapore, “the ISPS Code is part of the Safety of Life at Sea 
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Convention (SOLAS) and compliance is mandatory for the 148 Contracting Parties to 
SOLAS.”25 For International Maritime Organization, “International Ship and Port Facil-
ity Security (ISPS) Code is a comprehensive set of measures to enhance the security of ships 
and port facilities, developed in response to the perceived threats to ships and port facilities 
in the wake of the 9/11 attacks in the United States.”26

Significantly, both PoA and ISPS Code were born out of similar security circum-
stances. While PoA is normative in principle and approach, the ISPS Code demands man-
datory compliance. In common, both frameworks are detective, preventive and designed 
against illicit trade on arms and security threat and prescribes government responsibility 
for their effectiveness. Therefore, both frameworks are very applicable as building blocks of 
interpretation for this study.

The urgency to address the security situation in Nigeria through the reintroduction of 
CTN has now more than ever made Nigeria Port Authority to step up security measures in 
line with ISPS Code to detect, prevent and stop arms smuggling through the seaports both 
for maritime and national safety and frustrate the antics of those who want Nigeria desta-
bilized violently. According to Special Agent in Charge for Homeland Security Investiga-
tions Los Angeles David Prince, “the transnational criminal organizations involved with 
maritime smuggling are a continuing threat to border security, public safety and national 
security.”27

2.1 Arms Smuggling: The Nigerian Scenario

Small arms and light weapons are easy for criminals to conceal and transport, so traf-
ficking in firearms is a lucrative business that fuels and funds other types of serious crimes.28 
No nation or region of the world is immune from the devasting effect of the proliferation 
and illicit trade in arms. But Nigeria currently attracts global attention due to its massive 
circulation, associated internal conflicts and growing insecurity. “The illicit proliferation 
of small arms and light weapons has dramatically impacted peace and security in Africa, 
threatening not only the existence of countries but also the livelihoods of millions of people 
across the continent.”29 The market for illegal arms thrives in West Africa as the sub-region 
cannot produce weapons. As the UN noted, “most of the guns in circulation originated from 
outside the sub-region, and 69 Warsaw Pact weaponry dominates its market.”30 Recently, 
“the United Nations Regional Centre for Peace and Disarmament in Africa (UNREC) esti-
mated that 70 percent (i.e. 350 million) of the 500 million illicit small arms and light weap-
ons in circulation in West Africa were domiciled in Nigeria.”31 According to the Director of 
UNREC, “Nigeria is awash with illicit weapons in the hands of non-state actors threaten-
ing the country’s existence, as well as the lives and property of citizens.” Consequently, “the 
country is battling insurgents, killer herders, robbers, kidnappers and bandits using sophis-
ticated weapons to cause mayhem across states in the country.”32 Besides porous land bor-
ders, Nigeria’s ports and waterways are also easy routes to smuggle in arms. As such:

There is a presumed attempt to make Nigeria a destination country for SALW (Small Arms 
and Light Weapons), and the signs are ominous. Currently, criminals (terrorists, killer 
Fulani-herders, bandits, and cultists) who have access to guns have made life “brutish, 
nasty, and short” in Nigeria. They are killing, raping, abducting, and destroying on a colos-
sal scale.33
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More worrisome is that survivors of Fulani militia attacks and rescued/released kidnap vic-
tims report that “the criminals also have grenade launchers and machine guns. The so-called 
‘bandits’ recently shot down a Nigerian Air Force jet.”34 To curtail the menace of SALW, 
President Buhari ordered the military to shoot-on-sight any civilian bearing an AK-47 rifle. 
According to Punch Editorial Board, “the order has not achieved any substantial result. 
Rather insecurity has worsened and profiteers in illegal arms trading and smuggling con-
tinue laughing all the way to the bank while the security agents appear overwhelmed.”35 
Experts have argued that if the situation is not successfully checked, the scourge of arms 
smuggling will jeopardize the developmental gains achieved over the last 50 years and 
impede Nigeria’s capacity to achieve its developmental targets.

2.2 National Programme of Action to Prevent, Combat and Eradicate  
the Illicit Trade in Small Arms and Light Weapons in All Its Aspects (NPoA)

As part of the efforts to curb the menace of arms smuggling, Buhari’s administra-
tion on May 3, 2021, established the National Centre for the Control of Small Arms and 
Light Weapons (NCCSALW). This is the local variant of the United Nations PoA. The Cen-
tre replaced the defunct Presidential Committee on Small Arms and Light Weapons and 
serves as the institutional mechanism for policy guidance, research and monitoring of all 
aspects of Small Arms and Light Weapons (SALW) in Nigeria.36 According to Akinpelu,

The centre will provide the strategic framework for containing the proliferation of small 
arms and light weapons especially those coming from across our borders within the West 
Africa sub-region and through the maritime environment. The decision to establish the 
centre is part of an ongoing restructuring of the country’s defence structure to address the 
threats of Small Arms and Light Weapons in Nigeria.37

The rise in the smuggling of Small Arms and Light Weapons into the country and border 
areas has worsened terrorism, human trafficking, organized crime and insurrections in West 
Africa and Nigeria.38, 39 As one of the measures in tackling the scourge of arms smuggling, 
“the new Centre will be fulfilling the requirements of the ECOWAS Moratorium on Import, 
Export, and Manufacture of Light Weapons as well as the UN Plan of Action to prevent, 
combat, and eradicate the illicit trade in SALW.”40 Being the national focal point on SALW in 
Nigeria, the NCCSALW is expected to:

i.  Lead a multi-stakeholder process involving Government Ministries, Departments, 
Agencies and the Civil Society in implementing all national, UN and ECOWAS Plans of 
Action on the control of SALW.

ii.  Maintain international cooperation and also operate zonal offices in the Six 
Geopolitical Zones of Nigeria to ensure quick response and effective mobilization of 
resources.41

However, Kabir has argued that “since after the establishment of the National Cen-
tre for the Control of Small Arms and Light Weapons (NCCSALW), nothing much has 
been heard of the body.”42 For Punch Editorial Board, “a single feat of the Centre is yet to 
be seen in the light of arms smuggling into Nigeria, especially from countries in the Sahel 
region such as Mauritania, Mali, Niger, Burkina Faso and Chad due to their long history 
of political instability.”43 In line with the United Nations Programme of Action to Prevent, 
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Combat and Eradicate the Illicit Trade in Small Arms and Light Weapons in All Its Aspects, 
NCCSALW requires resources: technical, financial, human and the political will of the gov-
ernment on saddle to be effectively implemented. The menace of arms smuggling can only 
be curtailed when leaders demonstrate strong political will towards its eradication.

2.3 Cargo Tracking Note

Generally, Cargo Tracking Note (CTN) is an official shipping document that con-
veys detailed information of cargo, its origin and destination and the vessel transport-
ing the cargo for economic but more importantly security reasons. According to Anagor, 
“Cargo Tracking Note is a system for collecting documents and processing information 
of shipment. It helps for controlling, supervising and managing import and export, con-
tains details of the exporter or importer, shipment value, method and type of shipment, 
freight cost, and the name of the vessel.”44 For Oritse, “the Cargo Tracking Note is a 
system for collecting documents and processing information, when exporting by sea in 
order to obtain prior information, to participate in security measures, statistics, and gen-
erally in order to participate in the World Trade Organization (WTO) and the World 
Customs Organization (WCO) recommendations on trade facilitation and security.”45 
CTN has equally been viewed as a source of data that would enable governments to know 
everything that is coming into their territory through the seaport. In other words, “it 
is an official marine document that contains information relating to the cargo and its 
movement between ports.”46 Below is a tabulated illustration of illegal arms shipment to 
Nigeria between 2010 and 2020.

Table 2.1: Arms Shipment to Nigeria intercepted at Apapa 
and Tin Can Island ports between 2010 and 2020

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 Total
Dec Apapa

Tin Can

Nov Apapa 21,441,995

Tin Can 7505

Oct Apapa

Tin Can

Sep Apapa

Tin Can 143 1575

Aug Apapa

Tin Can

July Apapa

Tin Can 432

June Apapa

Tin Can 516

May Apapa

Tin Can 440
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2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 Total

April Apapa

Tin Can

March Apapa

Tin Can

Feb Apapa

Tin Can 46

Jan Apapa 661

Tin Can

Total 21,442,511 46 143 7505 2676 432 21,453,313

Sources: Adenubi,47 Bivbere,48 Foyeku,49 Oyedeji,50 Elumoye,51

The above table shows the quantity of illegally imported arms intercepted by the Nige-
ria Customs Service (NCS) within the precincts of the Apapa and Tin can Island ports. It 
did not take into consideration other arms intercepted by NCS outside the port premises. 
The table equally indicates that most of the interceptions were in Tin Can Island Port but 
over 90% of the arms impounded were at Apapa port. The reasons could be that the arms 
trafficking syndicates have more compliant and compromised officers or port agents’ staff 
in Apapa than Tin Can Island Port. It could as well be as a result of inefficiency and porosity 
of the port system. The few data on intercepted arms do not in any way indicate that there 
were no arms that successfully passed through the ports; rather it is a pointer to the mas-
sive importation of illegal arms into Nigeria. Table 2.1 also shows that over 90% of the arms 
intercepted were in 2010 and the other years were less than 1%. According to Adenubi, “a 
total of 21,548,608 arms and ammunition were shipped into Nigeria illegally between 2010 
and 2017.”52 The period signifies the rising inclination of Jihad in Nigeria expressed through 
Boko Haram terrorism.

Among others, Cargo Tracking Note essentially serves the following purposes:

•  Security: The general purpose of CTN is the detection and interception of illicit 
arms and products. By that, CTN contributes to the risk reduction and reliable 
auditing of imported goods.

•  Product profiling: It improves security of the supply chain by revealing information 
about the origin and destination of cargoes. This involves being able to 
preemptively stop importation of illicit commodities whilst they are still in the 
country of origin. It serves as a greater assurance for the country’s wellbeing and 
in government’s fight against counterfeit products.53

•  Economic significance: Economically, it is described as the best electronic platform 
in checking revenue leakages in import and export trades, in the form of under-
invoicing, under-declaration and concealment of goods. According to GetCTN, 
“it was reported that up to 80% of imported goods are under-declared and Nigeria 
Customs Authority has promised that CTN documentation will end under-
declared goods coming into Nigeria.”54

•  Port traffic management: the advance declaration system is widely believed to 
benefit port authorities especially ports that are inadequate and in poor condition. 
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For instance; “the ports that are in poor condition are the ones to benefit the most 
out of this new requirement. Because it provides real-time monitoring of inbound 
and outbound flow of vessels and allows enough time for port managers to allocate 
necessary space for docking and equipment for unloading.”55

2.4 Method of Study

The study adopted data triangulation method. It refers to the use of multiple 
approaches both qualitative and quantitative to analyze data to enhance the study’s credi-
bility. Qualitatively, the study used secondary sources of data. Empirically, the study used 
data generated from five structured questionnaires randomly administered to 150 officers 
of Nigerian Customs Service and Nigeria Police Force. Chi-square through the applica-
tion of SPSS was used to determine if there were any significant differences between the 
responses of the customs and police officers at alpha (α) level of (0.05) significance. When 
the P-Value ≤ 0.05, there exists a significant difference in their responses but where the 
P-Value > 0.05, then there is no significant difference between their responses.

The questionnaires were purposively and randomly administered to the customs 
officers based on their central role in the export and import business and to the police 
officers based on their internal security role and arms recovery from criminals in the 
course of combating crime. E-mail and one-on-one contact were the medium of admin-
istration, from December 2020 to June 2021. Over 90 percent of the questionnaires were 
returned: Nigeria customs (90), police (50) and about 5% proxy response. Proxy response 
in the context of this study is responding to or answering questions with another person’s 
comment on the subject of the question. Due to the current security situation in Nigeria, 
security officers are cautious of their public utterances and responses to security questions 
to avoid being quoted or making public comment that does not serve the interest of the gov-
ernment of the day.

III. Factors That Inf luence Arms Smuggling 
Through Nigeria Seaports

To ascertain the factors that influence the trend of arms smuggling through Nigeria 
seaports and determine if technological application can curb the menace, the five struc-
tured questionnaires were tabulated and statistically analyzed. Question 1 was admin-
istered to only the police officers and as such their responses were estimated based on 
percentage while questions 2 to 5 were estimated using chi-square. Questions 2 to 5 were 
administered to both the customs and police officers.

3.1 Questions and Responses of the Officers of Nigeria Customs and Police

Question 1: From your observation as a police officer, are most of the arms recovered 
from criminals locally made or foreign made?

While 70% of the Police Officers were of the view that most of the arms recovered 
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from criminals are foreign made, 
30% maintained that they were 
locally made. The fact remains that 
the illegal arms in circulation in 
Nigeria are both locally and for-
eign made but a significant quantity 
that is foreign made passes through 
the seaports as indicated in Table 
2.1. According to Abiodun, “the 
extremist groups also use locally 
made arms. Their most sophisti-
cated arms are usually imported, 
concealed and smuggled into the 
country via seaports and porous 
land borders.”56 The Cable & Punch, 
“reported the indictment of three 
Americans for illegally exporting 
arms and ammunition to Nigeria. 
According to the report, the three persons indicted were listed as Wilson Nuyila Tita of 
Owings Mills, Maryland, 45 years old; Eric Fru Nji of Fort Washington, Maryland, 40 
years old; and Wilson Che Fonguh of Bowie, Maryland, 39 years old.”57, 58

According to the indictment, on January 17, 2019, the defendants and their co-conspirators 
exported, attempted to export, or caused to be exported to Nigeria articles on the United 
States Munitions List (USML) the export of which was controlled under the Arms Export 
Control Act, without first having obtained the required license or written approval from the 
U.S. Department of State, specifically: 38 semi-automatic firearms; over 35,000 rounds of 
ammunition; and 44 magazines.59

Similarly, “the United States District Court for the Eastern District of Califor-
nia ordered the forfeiture of about $6.1 million belonging to Nigeria after Ara Dolarian 
pleaded guilty to charges including illegal dealing in military-grade weapons and money 
laundering.”60 Locally, “the Nigerian Police Force on June 2, 2021, uncovered a factory 
illegally manufacturing AK-47 rif les in Jos-South Local Government Area of the country. 
According to one of the suspects arrested in connection with the illegal factory, about 180 
units of AK-47s were manufactured in the last three years and sold at N80,000 per unit.”61 
Furthermore, the force public relations officer noted that it would require extra knowl-
edge of an expert to differentiate between AK-47s made in Europe and locally-made ones. 
Specifically, in Ogun state, the western part of Nigeria, the Student Union representatives 
averred that “more than ever, the circulation of unregistered and unlicensed guns on the 
street has massively increased. If the trend is not checked, the state may start experienc-
ing gunfights with heavy casualties across the campuses.”62 This development is attrib-
uted to the ineptitude and indifference of the Comptroller of Nigeria Customs Service 
(NCS) of Ogun 1 Area Command.63 The trend of arms smuggling is on the rise between 
local and international collaborators in different countries and would require interna-
tional synergy to curtail.

Figure 3.1: Pie chart of responses of the Police Officers. 
Source: Field survey, 2021.
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Table 3.1: Cross-tabulation of responses  
of the officers to Questions 2 & 3

Variables Officers

Question 2 Customs Police
There are records of interceptions and seizures of arms imported into 
Nigeria, are you aware of the prosecution of any person in Nigeria between 
2012 and 2021 for illegal arms importation?
Yes 30 (60%) 20 (40%)
No 60 (66.7%) 30 (33.3%)
Total 90 (100%) 50 (100%)

x2 = 0.622, df = 1, P-V = 0.430NS

Question 3
Can deployment of Technology successfully stop arms smuggling through 
Nigeria seaports?
Yes 75 (65.2%) 40 (34.8%)
No 15 (60%) 10 (40%)
Total 90 (100%) 50 (100%)

x2 =0 .243, df = 1, P-V = 0.622NS

Values = frequency (percentage), NS = Not Significant
Source: Field survey, 2021.

In total, 64.3% (90) of the 140 respondents to question 2 in Table 3.1 maintained that 
they have not heard, read or witnessed the prosecution of any person in Nigeria for illegal 
arms importation between 2012 and 2021. 35.7% (50) of the respondents admitted to have 
heard, read or witnessed such prosecution. At this point, it is difficult to decipher the objec-
tivity in the responses of the officers given the sensitivity of the subject and ongoing secu-
rity crisis in the country. However, the statistical result indicates that P-Value 0.430 > 0.05; 
therefore, there is insignificant difference between the responses of the customs and Police 
Officers with regard to awareness about the prosecution of any person in Nigeria between 
2012 and 2021 for illegal arms importation.

Much as there are prosecutions of arms smugglers in Nigeria, two major factors that 
may have influenced the responses of the respondents were:

i.  Lack of Diligent Prosecution: There have been various reports on the seizure 
of firearms by the NCS, but there is not much information in the public domain as to 
the prosecution of perpetrators.64 Some of the attempted prosecutions are usually not 
publicized and representatives of government involved in such prosecutorial process 
show reluctance when perhaps someone highly placed in government circle is deemed to 
be involved. In such instances, “identities of the parties involved are usually concealed to 
the public and investigation continues without end.”65

ii.  Official indifference and corruption: According to Ayissi & Sall, “the vicious cycle 
of low salaries and corruption creates breeding grounds for the proliferation of small 
arms and light weapons among the civilian population. Customs officers are bribed by 
weapons dealers, while soldiers, police officers and security forces are known to have sold 
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government weapons to criminals.”66 For instance, “it is on record that 88,078 AK-47 
rifles and 3,907 assorted rifles and pistols were missing from Nigeria Police formations 
across the country.”67 Also due to corruption, Customs operates against its extant rules 
by stopping and re-checking containers on Nigeria highways that the same customs 
already cleared at the ports.68 Furthermore, “students in Ogun state, Western area of 
Nigeria, accused the Comptroller of Nigeria Customs Service, Ogun 1 Area Command, 
of incompetence and visible indifference in securing the borders of Ogun state. This gave 
rise to smuggling activities and the influx of illegal firearms into Nigeria and further 
worsening insecurity in the country.”69

Cumulatively, Table 3.1, Question 3 revealed that 17.9% of the Officers who responded 
“No” is insignificant compared to (82.1%) of the Officers who affirmed that deployment of 
technology in the ports can curtail arms smuggling through the ports. This is even more 
cogent when viewed in reflection of the current demand in port management where the 
order of the day is port automation for greater efficiency and productivity. Impliedly, the 
results showed insignificant difference between the responses of the and Police Officers 
in terms of whether the deployment of technology in the ports can successfully stop arms 
smuggling through Nigeria seaports as P-Value (0.622) > 0.05 level of significance.

Table 3.2: Cross-tabulation of responses  
of the officers to Questions 4 & 5

Variables Officers
Question 4 Customs Police
What can Nigeria do to stop arms proliferation and growing insecurity?
Good Governance 58 (64.4%) 32 (35.6%)
Proper Policing of the ports 12 (60%)   8 (40%)
Invest adequately in human resources deployed at the ports and purge bad 
eggs in port management

20 (66.7%) 10 (33.3%)

Total 90 (100%) 50 (100%)
x2 = .235, df = 2, P-V = 0.889NS

Question 5
What do you think is the motivation behind illegal importation of arms into 
Nigeria?
Robbery and stealing 15 (75.0%)   5 (25.0%)
Hostile political atmosphere 13 (65%)   7 (35%)
The goldmine in kidnapping and banditry 12 (60.0%)   8 (40.0%)
Radical Islamic agenda 50 (62.5%) 30 (37.5%)
Total 90 (100%) 50 (100%)

x2 = 1.276, df = 3, P-V = 0.735NS

Values = frequency (percentage), NS = Not Significant
Source: Field survey, 2021

Among the options in Table 3, question 4, the aggregate responses of the officers 
showed that 64.3% of them were of the view that good governance will curtail the 
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proliferation of arms and growing insecurity in Nigeria while 14.3% and 21.4% of the 
officers respectively maintained that “proper policing of the ports” and “investing ade-
quately in human resources deployed at the ports and purging bad eggs in port manage-
ment” will arrest the trend of arms proliferation. Much as each of the options will make a 
positive contribution in addressing the problem, one of the respondents stated that a 64.3% 
response in favor of good governance is an indication that Nigeria has a governance prob-
lem which affects every other part of its system. Malam succinctly posits that:

The proliferation of small arms and light weapons is adjudged as the most immediate secu-
rity challenge to individuals, societies, and states worldwide, fueling civil wars, organized 
criminal violence, insurgency and terrorist activities posing great obstacles to sustainable 
security and development. This trend especially in Africa is attributed to the weakness and 
fragile nature of the states and their attendant failure to deliver in governance.70

Therefore, if the issue of governance is taken cognizance of, the rest of the problems 
will be concomitantly solved. In Nigeria’s current circumstance, good governance is per-
ceived as one-size fits all solution to the proliferation of arms through the seaports and the 
consequent growing insecurity. The cross-tabulation result showed that P-Value 0.889 > 
0.05, and as such there is no significant difference between the responses of the Customs 
and Police Officers among the three options of what Nigeria can do to stop the proliferation 
of arms and growing insecurity.

In aggregation of the responses to question 5 in table 3.2, 14.3% of the officers respec-
tively submitted that robbery and stealing, hostile political atmosphere, and the goldmine 
in kidnapping were the motivation behind the illegal importation of arms into Nigeria. 
57.1% maintained that the motivation behind the illegal importation of arms into Nige-
ria is the radical Islamic agenda. The current administration in Nigeria led by the Islamic 
Fulani segment of the country had been accused of using the State apparatus to pursue 
the agenda of Islamization and “Fulanization” of Nigeria. The ethno-religious posture of 
the administration gives credence to the accusation. For instance, “the service chiefs and 
heads of other security agencies are predominantly Fulani Muslims from the Northern part 
of Nigeria.”71, 72 Secondly, “the failure of the administration to designate AK-47 Rifle–car-
rying Fulani herdsmen as terrorists even when they have been declared the fourth deadli-
est terror group in the world by Global Terrorism Index.”73 Thirdly, “the administration’s 
intolerance of dissenting views from southern Nigeria that are dominantly Christians.”74 
According to Kuwonu, “across different conflict situations in Africa, the impact of small 
arms and light weapons is so destructive. The AK-47 rifle has claimed a significant num-
ber of African lives.”75 For instance, “Boko Haram has, in the last decade, killed over 25,000 
people in North-East of Nigeria. The group has sustained its attacks on the nation, bru-
tally killing thousands of people including soldiers, women and children. All these armed 
activities continue unabated, partly because of unchecked arms proliferation in the coun-
try.”76 The illicit trafficking and diversion of small arms and light weapons, along with their 
retransfer to unauthorized end-users generates high levels of armed violence and foment 
crime and terrorism.77

As a result of the free reign of terror on Nigerians by the AK-47 wielding Fulani herds-
men that have metamorphosed into banditry, “a former Defence Chief, Governors, eth-
nic socio-cultural groups and other eminent citizens had called on Nigerians to defend 
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themselves against herdsmen/bandits attacks and killings.”78, 79, 80, 81, 82 The situation has 
turned Nigeria into a hotbed of illegal arms and ammunition, such that there are more 
arms in the hands of non-state actors than state actors.

In summary, the statistical cross-tabulation output showed that the P-Value 0.735 > 
0.05; therefore, there is insignificant difference between the responses of the Customs and 
Police Officers as to the motivation behind the illegal importation of arms into Nigeria.

3.2 Discussion of Factors That Influence Arms Smuggling  
Through Nigeria Seaports

The following factors influence arms smuggling through Nigerian ports.

i.  Bad governance: Buhari’s administration has been unable to cover its ethnic and 
religious bias in Nigeria’s multi-ethnic Federalism. It has consistently bred suspicion 
of dominance and fierce competition for land and natural resources along ethnic and 
religious lines. It is the reason AK-47 rifle–carrying Fulani herdsmen in Nigeria are 
untouchable and that has exacerbated farmers and herders armed conflict in Nigeria. 
According to Amaize, “the Fulani herdsmen are above the law. They are untouchable, 
protected by those who are supposed to prosecute them. If the activities of the herdsmen 
remain unchecked, another civil war may erupt. This has led to the call for all ethnic 
nationalities in Nigeria to defend their territory from Fulani-herders invasion.”83 For 
instance, “many communities in North West and North Central areas of Nigeria as well 
as wealthy individuals who can afford it are contributing money to buy guns and other 
weapons to protect themselves against bandits, terrorists and other criminals.”84 This has 
resulted in the race for arms acquisition and smuggling both through the seaports and 
porous land borders.

ii.  Official collaboration: As destructive as arms and ammunition are, it is a capital-
intensive venture as well as money spinning when conducted illegally. As such, it is 
alluring and economically seductive, the reason many in official and private capacity 
have fallen to the temptation locally and globally. The statistical data on illegal arms in 
circulation and intercepted in Nigeria is far from accurate. Beyond the issue of poor 
documentation, official involvement in arms smuggling is also the reason for inaccurate 
data on illegal arms circulation. Also, “arms supplied by developed countries to 
neighboring West African nations find their way into Nigeria”85 and there is no reliable 
data in that regard.
iii.  Mixed motivation: Every human action, irrespective of how wrong or right it 

is, is dictated by motive. The motivation behind the massive arms smuggling into 
Nigeria by Nigerians and their external collaborators appears to be complex due to 
the enabling factors such as insurgence that has spiraled from the North to the South, 
endless herders-farmers conflict, militancy in the south-south, secessionist agitation 
in the Eastern and Western parts of the country, lucrative abduction and kidnapping, 
armed robbery, banditry, disunity and lack of transparency in governance, political 
intolerance and ethnicity, unemployment and above all corruption in governance. 
There is an ongoing internal war in Nigeria and illegal arms smuggling business is 
currently thriving.
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IV. Implementation of CTN  
and Security Implication

The attempts to implement CTN in Nigeria seaports from 2010 till date had always 
been constrained by corruption. The barrage of attacks and its subsequent suspension in 
2010 was later justified when it was discovered that “the project was used to scam millions 
of people in the industry by some powerful individuals in the presidency at that time.”86 
Currently, “Nigeria’s ports are still locked in a congestion crisis caused by the various man-
ual processes and 100 percent physical examinations involved in the cargo clearance chain 
as well as the high cargo dwell time and corruption due to human contacts, thereby cost-
ing the federal government N1.08 trillion yearly loss in revenue.”87 In this current attempt 
to reintroduce CTN for third time in Nigeria, “the process of appointing operators of the 
Cargo Tracking Note (CTN) has become a subject of litigation. In the suit marked FHC/
ABJ/CS/1587/2021, CASER (Citizens Advocacy for Social and Economic Rights) alleged 
among others, that the Minister of Transportation manipulated the appointment process to 
the benefit of two local and inexperienced firms—Medtech Scientific Ltd and Rozi Interna-
tional Nigeria Ltd.”88 Usman, reiterated that:

CASER filed the suit in the public interest, considering the dire security implications and 
serious economic consequences for the Federal Government of Nigeria and indeed all Nige-
rians, who would risk continuing to groan under the heavy weight of insecurity and dwin-
dling financial resources in the event of appointing incompetent and compromised persons 
to operate the International Cargo Tracking Note in Nigeria which would be tragic.89

According to CASER, “Nigeria’s current state of widespread insecurity is partly attributed to 
previously failed attempts to implement the CTN, both in 2010 and 2015, because of incom-
petent and corrupt agents recruited to operate the scheme at those times.”90 In 2022, the sit-
uation has not changed. In addition, the failure to implement the CTN appears to be the 
deliberate acts of some government officials to corruptly enrich themselves and their crony 
companies. It has aided the importation of illegal weapons freely into Nigeria; “making 
Nigeria the 3rd most terrorized country in the world, after Afghanistan and Iraq.”91 While 
it was estimated in 2017 that 70% of over 10 million illegal weapons in circulation in West 
Africa were in Nigeria, today, 350 million of over 500 million SALW in West Africa are cir-
culating in Nigeria. The trend is on the rise, and that has resulted in the escalation of armed 
conflicts, insurrection and daily killings.

V. Can the Re-Introduction of Cargo Tracking 
Note Successfully Halt the Smuggling of Arms and 

Ammunition That Fuel Insecurity in Nigeria?
According to the cumulative response of the respondents in Table 3.1, Question 3, 

82.1% of the Officers affirmed that deployment of technology in the ports can curtail arms 
smuggling through the ports. CTN as a type of port technology among others, such as 
cargo scanners, e-call up system, etc., serve different purposes and all come under the 
categorization known as “Port Automation.” Port automation is a current trend in port 
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management for greater efficiency and productivity. It is a global practice for Port-of-now 
and future without which it cannot be considered as Smart, Sustainable and Resilient. It 
involves digitization and digitalization of port operations. Therefore, CTN as a technology 
can curtail arms smuggling through the Nigerian ports.

However, making CTN work in Nigeria seaports is about human capital and their 
patriotic disposition in applying CTN correctly for its purpose. As such, that the CTN may 
not successfully curtail arms smuggling in Nigeria ports is not because of the technology 
itself but because of the human factor in managing it, taking note of the ethnic crisis and 
corruption in governance, official sabotage and the fact that it is an imported technology. 
Human resources aspect of managing the CTN in Nigeria is the problem.

Furthermore, the potential of CTN to curb arms smuggling in Nigerian ports depends 
on human capital because the technology is manipulated by individuals who could choose 
to operate it in the interest of the nation or personal ulterior motive, thereby scuttling 
organizational and national interests. “For a country like Nigeria that is bedeviled by pub-
lic corruption, poverty, deep religious and ethnic divides, growing secessionist agitation 
and declining nationalism, scuttling national interest is sometimes an adaptive and sur-
vival strategy.”92 Beyond the prevention of illicit arms passage through the ports, Yakubu 
Abdulmumin, a superintendent of police, maintained that “adequate deployment of tech-
nology will help in the detection and prevention of crime in the country and advised gov-
ernment at all levels to adopt the approach.”93 Abdulmumin further explained that the use 
of technology would address the internal security challenges in Nigeria and can be used to 
locate the bases of bandits, terrorists and other criminals. Human capital support is piv-
otal to technological application for security and development because patriotism precedes 
technological development.

VI. Conclusion

Arms smuggling is a universal phenomenon but can only be potent in a country if 
the environment is favorable. Despite some successful interceptions, the Nigerian Cus-
toms Service’s pattern of operations makes the environment conducive to the illegal 
enterprise of arms importation. For instance, Customs stopping container trucks on the 
highways already cleared at the ports by the same Customs for further checks shows dis-
trust among personnel, lack of transparency and economic exploitation of importers. All 
that point to the fact, that instead of the internal security that CTN can offer through 
the prevention of illegal passage of illicit arms through the ports, corruption has limited 
the potentials of its application, hence the passage of illegal arms and ammunition and 
the spiraling armed violence and insecurity in Nigeria. Patriotism, trust, transparency 
and accountability precede technology in development. When these factors are lacking 
in government business, CTN cannot guarantee curtailment of illegal arms importation 
through the ports. It takes the human factor to make it effective and efficient. Until Nige-
ria successfully deals with the issues of bad governance and corruption which are the 
triggers of insecurity, technological deployment for national security, including CTN, 
will be a pipe dream.

From the whole discourse, the study recommended thus:
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i.  Good governance: This is the antidote to corruption and poor governance and a sure 
way to de-escalate the growing armed violence and conflicts in Nigeria and discourage 
illegal arms smuggling into the country. CTN in Nigeria’s context is tackling the symptom 
and not the disease. The disease is the failure of governance which, if addressed, will make 
the implementation of CTN effective and successfully curb arms smuggling into Nigeria 
and the consequent growing insecurity.

ii.  International synergy: As Nigeria deals with customs officers and other parties 
locally involved in arms smuggling, the country should devise effective means of tracking 
and dealing with external collaborators through international collaboration. That will 
discourage international arms smugglers from focusing on Nigeria.
iii.  Patriotic zeal: This should be the responsibility of the Nigerian government 
through its actions and inactions to rebuild and earn the faith and trust of the citizens, 
thereby inducing motivation for nationalism. If that is achieved, patriotic zeal should 
be a prerequisite for recruiting into Nigerian Customs Service or working with the 
Nigerian Port Agency. The onus of determining patriotic zeal shall be that of the 
government.
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Purpose—Space, particularly because of its contested nature, is discussed by political 

scientists as a feature of types of nationalism, mainly ethnic and sovereign state national-
isms (Hale 2016). It is discussed as nationalist and ethnic claims, not as the mutual impact 
that man and living space have on each other. Hence, there is evidently no effort put into 
examining the way in which one may influence or affect the other.

The story of the underdevelopment of sub–Saharan Africa has been narrated without 
the physical space narrative. If at all there is a reference to space, it is only in terms of the 
absence of infrastructure rather than as an artwork loaded with philosophical, physical, 
and indeed, political meaning. The comparison of Public Space (PS) on the one hand and 
Private Public Space (PPS), Personal Official Space (POS), and Personal Individual Space 
(PIS) on the other demonstrate the political narrative space embodies in Nigeria.

Design, Methodology, Approach—This article examines the consequences of political 
leadership on physical space and human welfare. In this examination, the comparison by 
observation of Nigeria mostly in four spaces—PS, PPS, POS, and PIS—will be used to show 
the connection between political thought and space.

Findings—The relationship between built space and human life is no less consequen-
tial than the relationship between the system of government, group conflicts, and wars on 
the one hand and human life on the other. The interpretation and meaning conveyed by PS 
and PPS reveal that space is an idea (architectural idea), a concrete structural expression; 
furthermore, space impacts a people and is impacted, in turn, by a people.

Practical Implications—If political leaders of developing countries realize that the 
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condition of physical space as an artwork is a reflection of their thinking faculty, philoso-
phy of life, and leadership which, in turn, affects their welfare especially when out of office 
and of those they govern, they might be more serious with the physical development of 
their countries. The understanding of physical space provided by this article may sensitize 
political leaders to pay greater attention to the improvement of PS.

Originality, Value—This article shows that physical space is a narrative of political 
thought/leadership and life in a given geopolitical space.

Keywords: development, narrative, physical space,  
private public space, public space

I. Introduction

Nowhere is the modern state a negation of itself more than in many parts of sub–Saha-
ran Africa. Hence, it has earned every kind of label from clientelist, prebendal, personal-
ist, soft, neo-colonial, rentier to predatory.1 With clear signs of loss of monopoly over the 
use of physical force and inability to provide services, Nigeria has been indexed as a failing 
or failed/weakened state.2 South Africa, which showed so much promise after the Apart-
heid regime, has also been thrown into the failing state category for valid reasons.3 Bar-
ring national pride, the labels accurately describe socioeconomic and political conditions 
in most African countries.4 What is more important to note, then, is that the labels are 
products of the inability of the African state to prevent or arrest economic decay, efficiently 
provide services and security, foster hegemony and ensure that its authority is respected.

In the 1990s, it was popular to blame civil society for the deficiencies of the African 
state, especially for the poor performance of democratization and good governance in 
Africa.5 There is, as indicated by the lack of collective action towards public welfare, good 
reason to believe that civil society is non-existent or weak in Africa (details later). Some 
observers and commentators have found this to be an accurate assessment. For example, 
there is little or no collective action toward solving social problems in sub–Saharan Africa 
as people in most other parts of the world have done by either getting the state to live up to 
expectations or self-independently getting things done.6

The area where collective action is palpably lacking in Nigeria is environmental sani-
tation. Even so, the state is most culpable given its comprehensive authority and authorita-
tive rules.7 As Bayart, Ellis & Hibou8 as well as Chabal & Daloz9 have separately shown, the 
political class of the African state deliberately fosters disorder in social relations. In such 
circumstances, civil society will be handicapped and unable to ensure good environmen-
tal sanitation.

Many past studies on the environment agree that poor political leadership has the 
primary responsibility for poor sanitation in Nigeria. For example, Michael A. Nwa-
chukwu blames political leadership for not providing and implementing coherent pol-
icies.10 In Ibadan, mapping and extending sanitary good practice “has been more often 
tutelary than comprehensive; it performs and demonstrates at key times and places rather 
than enforcing, covering, and reaching across the entirety of the urban domain.”11 This 
was more noticeable in Governor Adebayo Alao Akala’s environmental sanitation project 
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based on a desperate reelection campaign in 2011, which John Manton dubbed “Environ-
mental Akalism.”12 As Yekeen A. Sanusi has argued, poor sanitation expresses public ser-
vice deficiency.13

This article identifies with their conclusion but in addition argues, based on interviews 
and field observations of the contrasting sanitary condition between public space (PS) on 
the one hand and private-public space (PPS), private official space (POS) and private indi-
vidual space (PIS) on the other, that physical space reflects political and social thought. 
It argues that the condition of living space is ultimately a reflection of the political and 
social thought of political elites because they have the power and influence for creating and 
implementing an ordered and orderly space. Practice mirrors thought just as public pol-
icy mirrors the mind and thinking of rulers and policymakers. Therefore, African political 
leadership’s lackadaisical attitude to PS is a reflection of their political thought and philoso-
phy of society. Consider that a capitalist system created by capitalist economic thought can-
not produce full-blown socialist practice. It can only exhibit aspects of socialist practice. 
The challenge of practicing aspects of socialism in the capitalist economy is most exempli-
fied in the United States of America where some elements mount fierce resistance to equal-
izing initiatives even if they are meant to address historical disadvantages.

As will be shown later, ordinary people, other kinds of elites, and non-elites may have 
to live in a deplorable living space in Africa not because they are incapable of espousing 
ideas for changing it but because they do not just have the power to do so. So, poor sanita-
tion is not simply, the result of lack of awareness, as Foluke Ogunleye argues but the pov-
erty of the philosophy of society of the political elites.14

Hence, this article interrogates the performance of statehood with a focus on waste 
management, providing evidence of the culpability of the state in poor environmental san-
itation with a contrast of physical spaces in Nigeria. It focuses on space, not as a sphere of 
human relations but physical space of four types. These spaces are PS, PPS, POS, and PIS.15 
As used here, PS is government physical space including its school buildings and premises; 
military (Army, Navy, and Airforce) barracks, police and paramilitary barracks; airport 
grounds; post offices and other public buildings; secretariat complex; intra- and inter-city 
roads; roadsides; streets; city centers and squares; markets; motor parks, etc., while PPS 
is the third sector’s space that includes bank buildings, cafeterias, and fast foods houses, 
event centers, hotels, business office buildings, shopping plazas, industrial houses, etc. On 
the other hand, POS and PIS are the official and personal residential spaces of the political 
elite.

While PPS, POS, and PIS are well-kept, clean, and attractive, PS is mostly neglected, 
filthy and decrepit and is more or less unclaimed from palpable neglect. Ironically, a gov-
ernment that claims the authority of regulation of PPS and other physical spaces and that 
should be setting standards for public good, has not only neglected its space but allowed 
“non-conforming structures” that degrade the environment and the value of conforming 
structures.16

Physical space has not been investigated by political scientists as a concrete structural 
expression to establish the way in which it impacts a people and is, in turn, impacted by the 
architectural idea of it by the people. It has featured in political discourse as a feature of 
ethnic and sovereign state nationalisms or as nationalist and ethnic claims not as a mutual 
impact that man and living space have on each other. If at all there is reference to space qua 
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space, it is only in terms of the absence of infrastructure and regional distribution of the 
benefits of development rather than as an artwork loaded with philosophical, physical, and 
indeed, political meaning.17 There is evidently no effort at examining the way in which one 
may influence or affect the other.

Consequently, this article examines the consequences of political leadership on phys-
ical space and people’s welfare. In this examination, the comparison of four spaces—PS on 
the one hand, and PPS, POS, and PIS on the other—will be used to show the connection 
between political thought and the state of any given space. It is an original attempt at intro-
ducing physical space as an artwork and a reflection of the thinking faculty or philosophy 
of life of the leadership of a people or political community into political discourse. Granted, 
the dearth of material resources or the incapacity to harness them tells on the outlook of 
the geophysical space. If there is a philosophy or architectural design, it should reveal the 
limitation of the dearth of material resources or incapacity to harness them. For example, 
the clean simple old rural African settlement as well as the clean PPS, POS, and PIS can 
help us determine the precise role of the limitation of the dearth of material resources or 
the incapacity to harness them in the outlook of any space. The comparison of PS on the 
one hand and PPS, POS, and PIS on the other, is used to demonstrate the political narra-
tive space embodies in Nigeria and elsewhere. How does the political thought of the elite/
masses influence space and vice versa in Nigeria?

Nigeria—specifically, Ibadan—serves as the laboratory for the investigation of the 
relationship between the philosophy of space and what it looks or can look like. The field 
materials are interviews and public display signs simultaneously expressing a desire for 
clean surroundings and dismay over dirty surroundings caused by indiscriminate dump-
ing of refuse by neighbors and members of the public. These interviews and public dis-
play signs expressing the opinions of ordinary people were collected and monitored over 
fifteen years in Ibadan, one of Nigeria’s three oldest regional capitals. The secondary 
data were collected from books and journal articles. The data collected has been ana-
lyzed qualitatively to present the narrative of physical space through political thought 
and development.

The next section is devoted to space as an idea and consequence. This is followed by a 
discussion of PS as state failure and public service delivery in Nigeria. Another section pre-
sents individual, disparate and desperate responses to the reality of environmental filth in 
Nigeria’s PS. This follows the view that space is not only a geographical expression but also 
a political narrative. The article ends with a brief comment on the challenge of civil society 
to initiate transformation or change in the context of structured privilege.

II. Space as an Idea and a Consequence

The relationship between physical space and human life/activity has been a subject of 
interest to people of various disciplines—philosophy, sociology, library science, and most 
certainly geography— because of its primary focus on the physical environment. For Franc-
esco Patrizi, one of the Italian nature-philosophers of the 16th century, the fundamental 
importance of physical space is that without it nothing else exists.18 Sir Halford Mackind-
er’s famous declaration, “Who rules Eastern Europe commands the Heartland; who rules 
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the Heartland commands the World Island; who rules the World Island commands the 
World,” highlights the centrality of a certain geographical space to power relations among 
nations and peoples.19 L.R. Vagale writes that “in the final analysis, environment [physical 
space] is the determinant of the survival and the quality of life.”20 The simplest way to rec-
ognize the impact of space on the welfare of people is a view from sanitation.21 Poor sani-
tation can lead to contaminated water, in turn, to cholera, the greatest killer disease of the 
19th century. The effective control of cholera, which gripped London city for about five 
years, with the building of a new sewage system to clean up the River Thames, its source 
of water supply, is good evidence of the correlation between environmental sanitation and 
good health.22

It is clear that there is widespread agreement that physical space and the socio-political 
organization of society impact each other. Feldman and Tilly put it specifically: “The city’s 
spatial order, in this view, reflects and affects its social order; social changes can be located 
by accurately tracing their spoor.”23 Widespread disagreement about the factors that 
give rise to the intimacy between physical space and social order is beside the point. The 
many-faceted nature of space and the role of human activity in shaping it are articulately 
summarized by Jens Chr. Tonboe. According to him,

Space, as a material-geographical structure, can be found as a product, object, media-
tor, resource, restriction, and symbol as well as latent (“stored”) and inert power in many 
socio-political processes and conflicts. However, it is never active, never a motor by itself. It 
is created and recreated, moved, and adjusted only by human action, in the same way, that 
political, economic and, social structures are. (Its societal meaning and function are derived 
solely from its social setting in a specified time space.)24

In other words, political activity goes into the making of space as it is in the definition of 
space.

But space, particularly because of its contested nature, is discussed by political scien-
tists as a feature of types of nationalism, mainly ethnic and sovereign state nationalisms.25 
It is a subject matter of political analysis in the analysis of territory—nationalist and eth-
nic claims—not as the mutual impact that humans and living space have on each other. 
Hence, there is evidently no effort to examine the way in which one may influence or affect 
the other. Specifically, no effort has been made to determine the quality of physical space’s 
reflection of political philosophy and social outlook. Other things such as the type or sys-
tem of government, group conflicts, and wars are thought to be more important for atten-
tion than the relationship between built space and political thought.

It is not surprising that the underdevelopment of sub–Saharan Africa has been nar-
rated without the physical space narrative. Reference to space in the narrative of politi-
cal development is only in terms of the absence of infrastructure rather than as an artwork 
loaded with philosophical, physical, and indeed, political meaning. By contrast, this arti-
cle examines Nigeria’s space to show the political narrative of PS transmitted by PPS, POS, 
and PIS. This is based on the premise that the examination of space will produce similar 
or the same conclusions for other political societies. The interpretation or meaning con-
veyed by PS on the one hand and PPS, POS, and PIS on the other reveals that space is an 
idea (architectural idea), a concrete structural expression; further, space impacts people 
and is impacted, in turn, by people. When space as an idea requiring thought in terms of its 
organization is missing, it will be reflected in a haphazard, unplanned expression, in turn, 
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fail to inspire and contribute to the physical and mental well-being of those who inhabit 
and claim it in the particular context. Indigenous claimants of a neglected space are the 
worst affected because aliens and settlers are often able to choose the better part of the 
space or recreate a part of the existing space to their taste. Development is missed ab initio 
without an idea of space. The corollary of missed development in the absence of the idea of 
space is the perpetuation of a low lifestyle through disordered living space. Traffic chaos in 
the missed idea of space, that is, unplanned space, most succinctly illustrates this in Third 
World urban cities.

Herbert Werlin explains filthy Lagos, Nigeria’s former political capital, which remains 
her commercial capital, as the result of political corruption rather than “municipal poverty 
or administrative ineptitude.”26 According to him, political corruption arises from inelas-
tic political power, which lacks social energy that produces social relations for functional 
institutions. Drawing on Political Elasticity theory, he argues that Nigeria’s approach to 
environmental sanitation has relied only on political hardware, which he defines as “‘objec-
tive’ forms of organization, regulation, procedure, technology.”27 Political software, he 
defines as “policies and practices that foster respectful relations between leaders and fol-
lowers,”28 which should enhance political hardware for the achievement of public objectives 
such as orderly disposal of waste for a clean environment, has been utterly lacking. Specif-
ically, he explains Nigeria’s inability to handle garbage responsibly and efficiently in terms 
of systemic or “secondary corruption”—“partisan behavior that goes unpunished” because 
of “the absence of viable statesmanship or governance.”29

With his secondary corruption perspective, Werlin provides a great insight into Nige-
ria’s poor political leadership and governance in respect of sanitation but falls short of 
identifying the fundamental problem because it is based on the secondary deficiency. The 
parlous state of a physical space cannot be explained by role plays but by underlying drivers 
as generic linkages between values and actions and/or products illustrate. The fundamental 
problem is the poverty of political thought of the Nigerian political leadership on PS. This 
political leadership cannot implement a developmental design because of self-centeredness 
and total contempt for society and its space, which is PS.

Democratic behavior is a product of the acceptance of the doctrine of equality of men 
just as social democracy is a product of the acceptance of the entitlement of all to a basic 
lifestyle. It is such values that generate political software manifest in policies and programs 
that impact people more positively in countries where life chances are much better. Wer-
lin’s perspective cannot explain the contrasting looks of the private and official residen-
tial quarters of top Nigerian political leaders with filthy and neglected, even abandoned, 
parts of PS. Indeed, these leaders give great care to their well-built private and official res-
idences in routine maintenance. They also take a great chunk of the public annual budget 
for the renovation of their official residences and feasting. The federal government of Nige-
ria budgets a huge sum of money annually for the maintenance and/or renovation of State 
House, Abuja, despite a high budget deficit.30 Similarly, the Kenyan government made pro-
visions for a huge sum in the 2020/2021 budget for the renovation of the State House, Nai-
robi, and other government lodges.31 In 2016, South Africa’s 11-member constitutional court 
ruled that President Jacob Zuma “failed to uphold the constitution when he ignored a state 
order to repay some of the government funds used in an £11m upgrade to his private resi-
dence, including a swimming pool and amphitheater.”32
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If they are not replicating this third type of physical space labeled personal official 
space (POS), which as noted earlier is as clean as the clean PS of foreign countries where 
they love vacationing, it is a good philosophy of society they lack. If change comes from 
an idea, the parlous state of PS of most African states can only be understood as a reflec-
tion of their leaders’ ideas of society and PS. It is their idea of private homes or PIS and 
state houses/official residences (POS) that is reflected in the palatial estates down to the last 
detail. Without the right philosophy of society, the easy weapon of political leaders is polit-
ical hardware. So, it is from a public good philosophy of society that political software is 
generated. The problem, then, is not simply a lack of political software but fundamentally a 
lack of a public good philosophy of society.

From Marxist theory of social change, class consciousness is the true knowledge 
of one’s position in the capitalist mode of production and separates class-in-itself from 
class-for-itself. But class consciousness is meaningless without revolutionary action. In 
other words, all actions start with an idea. To prompt action, an idea must become active. 
An active idea is an operational concept. The condition of any state’s PS cannot be differ-
ent from the philosophy of society of its political elites. If they have a good idea or philoso-
phy of society, it is meaningless if it is not operationalized. Thus, the philosophy of society 
of sub–Saharan Africa’s political leaders should not be stretched to outweigh the existing 
condition of her PS. A remark of then Brigadier-General David Mark, 1987–1989 Nigeria’s 
Minister of Communications on access to a telephone by the poor says just as much. He is 
quoted as saying that telephone services are not meant for the poor. Not surprisingly, there 
were only 500,000 (all land) telephone lines distributed 1 to 224 persons based on the Nige-
rian National Population Commission’s 1987 estimated population of 112.3 million.33 It is 
also not surprising that the Global Mobile System (GSM) was already in use for more than 
10 years in 41 of the 52 African countries before Nigerian rulers allowed it into Nigeria in 
late 2001. So in all the years, actually decades, the Federal Government of Nigeria enjoyed a 
monopoly over the provision of telephone services. From the introduction of the telephone 
in Nigeria by the British colonial authority up until 2002 when the market was opened to 
private participation, there were only 700,000 telephone lines.34 Eight years (2007–2015) of 
David Mark’s Senate leadership of Nigeria did not positively impact public policy for a bet-
ter lifestyle for ordinary Nigerians.

III. The Public Space as State Failure

Nigeria has consistently been reported among the top nations on the list of the high-
est number of deaths from road accidents.35 Various causes of this unimpressive record 
are a disregard for danger warning signs and safety precautions, robbery attacks, danger-
ous overtaking, excessive speeding, and overloading. However, the common descriptions 
of Nigerian roads even by Nigeria’s topmost political leaders as “death traps,” “death cham-
bers,” “madness of Nigerian roads,” and “unworthiness of the roads” because of potholes 
are clear pointers to bad roads as one of the greatest causes of road accident in Nigeria.36 
Yet, the responsibility of neglected physical space for the destruction of life and property 
remains unattended to by political leadership. The gory reports of road accidents on Nige-
rian roads month after month in 2001 led newspaper columnist Kingsley Osadolor to ask, 



	 Political Development Narrative of Africa’s Physical Space� 67

“Does Obasanjo [President] use Nigerian roads?”37 As the newly elected President, Muham-
madu Buhari accurately put it in 2015, “The roads are dead. Those who drive between 
Lagos and Ibadan will have a lot of stories to tell you. Those who drive from Kaduna to 
Jebba may have more stories to tell. The same thing is applicable to the East-West roads.”38 
Lagos-Ibadan expressway President Buhari cited as an example of “dead” Nigerian roads 
remained mostly impassable even in his sixth year in office in 2020. Indeed, most Nige-
rian roads are still very bad. From the perspective of this article, neglect of PS is not just an 
expression of incompetence but a measure of the political and social thought of Nigeria’s 
political leaders.

The political leadership’s poverty of the idea of PS seen in the neglect of street roads 
and highways is displayed in the atomistic approach to environmental sanitation. PPS, 
POS, and PIS continue to present a contrast to PS in attention to routine maintenance, san-
itation, and attraction. They go through reconstruction, restructuring, and renovation to 
give them a facelift from time to time. If PS receives attention of any kind, it is piecemeal, 
haphazard, and transient. Thus, it soon suffers neglect and is left in decrepit condition as 
unclaimed space if evidence of ownership is the care it receives.

In 1984, the Buhari/Idiagbon Administration launched the War Against Indiscipline 
(WAI) with a cardinal focus on environmental sanitation. This was a response to the dis-
gusting sights of Nigerian towns and cities because of indiscriminate dumping of refuse. 
Thus, the government required all Nigerians to spend three hours from 7 a.m. to 10 a.m. on 
the last Saturday of the month to clean their surroundings. During the period, there was to 
be no movement. The country was shut down! Any Nigerian found on the street was liable 
to manhandling and/or extortion by security agents who usually extend their command for 
egotistic and monetary gain. Only medical personnel and newspaper vendors in addition to 
government personnel, such as field workers of the government-owned Nigerian Electric-
ity Power Authority (NEPA) now known as Power Holding Company of Nigeria (PHCN) 
promptly and scornfully referred to by Nigerians as both “Never Expect Power Always,” 
“Power Withholding Company of Nigeria,” or “Problem Has Not Changed in Nigeria” for 
their consistent inefficiency, and water corporations on so-called essential duty were later 
excluded from the restriction on movement after the protest.

But the arrangement contained no provision for the cleaning of non-residential areas. 
Nor did it contain a long-term objective of achieving routine orderly disposal of refuse that 
will result in clean towns and cities. Yet, the ritual of shutting down the country contin-
ued for years. The monthly order of restriction on movement became a useful time for most 
Nigerians to stay back home and rest and, if there is electricity, watch television or home 
videos while the cities’ sanitation did not change with continued indiscriminate dumping 
of refuse. The military rulers were either unbothered or took no note of the futility of the 
monthly environmental sanitation exercise. It was a great relief for Nigerians with an artis-
tic mind when the newly inaugurated President Olusegun Obasanjo, exercising the man-
date of the Council of State, canceled the exercise in late 1999. However, some states of the 
federation have resumed the monthly exercise without a change in the physical cleanliness 
of their cities.39 As Robert Guest wrote in his 2004 book, “In Lagos, I have seen piles of rub-
bish, some of them twenty feet high and three blocks long, festering in the middle of the 
road.”40 Such sights are still everywhere not only in Lagos but in numerous other Nigerian 
cities and towns.
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According to High Prince Ene Owoh, performance indicators from the studies of the 
National Technical Study Group of Clean Up Nigeria, which he coordinated, “show that over 
172.7 million Nigerians in 2021 are living in unclean environments compared to 170 million 
in 2020” (interview, Abuja, 12th of December 2021). Mrs. Jadesola Surakat claimed that her 
company, Multi Pro Limited, makers of Hypo disinfectant, embarked on the “Team up to 
Clean-up” project in Ibadan to “sensitize the people on the need for environmental hygiene” 
(interview, 7th May 2017, Ibadan). However, the project was more like the national monthly 
Environmental Sanitation Exercise and not surprisingly, ended, leaving Ibadan dirty as ever 
because it was more, to borrow the words of Manton, “tutelary than comprehensive.”41

Governor Abiola Ajimobi’s Administration initially made efforts to keep Ibadan 
clean. But he “later played politics with governance” with the result that “you would think 
there were no sanitary inspectors” in Oyo State since filth could be seen as “an external 
décor for the entire span of many highways leading into and within the city of Ibadan” 
(interview with Mr. Segun Adeniran, Ibadan resident, 26th of April 2019). In the same vein, 
former Governor of Oyo State Adebayo Alao Akala expressed regrets over the unclean-
ness of Ibadan. He said that Governor Seyi Makinde “has refused to look in that direction 
lately by incapacitating the local government authorities and ignoring the stakeholders who 
have been calling for the removal of the filthy sites that have taken over the city” (interview, 
15th of October 2021, Ibadan). A guest described the government-owned Premier Hotel as 
“dirty, unfriendly and overpriced” (interview 31st of July 2012). This was a hotel that was 
the best in Ibadan. Four years later, T. Feyisola dubbed it “zero-star hotel!!! Not worth the 
money!” (interview, December 2016, Ibadan).

The slums are thus a common part of Nigerian cities as it is in many cities of develop-
ing countries. Therefore, a slum’s basic feature, filth, should not surprise anyone familiar 
with slums. But in Ibadan, one of Nigeria’s largest cities, which typifies a slum city, pri-
vate orders in the individual’s struggle against filth are interesting narratives of ordinary 
people’s political and social thought. Of particular interest is the desperation in the recent 
stages of their evolution. While the common sight of filth in Ibadan may appear as a normal 
condition for the people who live with it, the desperation in the new response to it points to 
the contrary. Desperation indicates not acceptance but a symptom of state failure and bet-
ter still, of the dearth of the noble political thought of the minders of the state. Thus, the 
individual responses to their filthy surroundings range from an appeal to the sensibilities 
of fellow Nigerians to threats/curses. What are these responses? How effective are they? 
Why should the filthy environment not be blamed solely on individuals or a lacking/weak 
civil society? In a subsequent section, this paper attempts answers to these questions to 
show that the problem of filth in Ibadan and any other Nigerian or African city is distinct 
evidence of a dearth of political thought behind the Nigerian/African state. In this way, it 
contributes to the debate on the virility of civil society or more broadly, the third sector in 
sub–Saharan Africa, in social and political thought that its physical space denotes.

IV. Public Space and Service Delivery

Nigeria’s PS of which government is the most authoritative agent and legal trustee, 
with the worst dilapidation and abandonment, is a sharp contrast with its PPS, POS, and 
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PIS. The neglect PS exudes is the extent to which it is claimed or unclaimed. In Ibadan city, 
for example, PPS and most POS and PIS are a pool of attraction, silently telling the story of 
the government’s neglect of PS, its space, and its quality-of-service delivery.

PS buildings are either in a dilapidated state or lack basic furnishing while PPS, POS, 
PIS, have a full complement of furnishing with air conditioners, running water, good fur-
niture, constant water supply, internet connectivity, and the automobile of different types 
for ease of movement. A very noticeable neglect of PS is the absence of adequate automo-
biles for mass transportation. So, bus stops are a pathetic sight in big cities such as Lagos 
and Port Harcourt because the public transport system is acutely inadequate. Heavy traf-
fic Nigerians call “go slow” occasioned largely by bad roads and lack of traffic control are 
also common. Absolute negligence is explained away in the claim by a state government 
that main township roads are the federal government’s roads while not making a difference 
in its “own” roads.42 It has often happened that the same government rips open a spot on a 
major township road under the guise of planned repairs only to abandon it with extraordi-
nary hardship for the people as a result.43 Besides, the government-owned media regularly 
insult the sensibilities of Nigerians with the admonition, “don’t ask, ‘what can Nigeria do 
for you?’ but ‘what can you do for Nigeria?’”44

If anything, the nine-point agenda the Olusegun Obasanjo Administration pro-
claimed about service delivery in 2004 during his second term in office plainly admitted the 
government’s gross negligence.45 Even with ubiquitous disservice, disorder, neglect, frus-
tration, and hopelessness, every retiring or dead public servant is praised for “serving the 
nation meritoriously” by peers, government officials, and friends.46 Such praises have not 
ceased even without evidence of the high quality of public welfare or service delivery.

While in other societies, governments are being called upon to assume new functions 
such as “protecting the environment, guaranteeing the rights of consumers, arbitrating 
moral issues like abortion and ensuring equal opportunity for minorities and women,” tra-
ditional responsibilities of governments of “ensuring the economic and physical well-being 
of their citizens” remain novel concerns of government in Nigeria.47 One cannot agree 
more with a Danish student visiting Nigeria and indeed Africa for the first time: After a 
three-week stay, she concluded that Nigeria is a place “nothing works.” Contrasting life in 
Europe and Africa, she declared,

In many instances, I find it hard to believe that things could be at the backward level they 
are in Nigeria. Where I come from, things that are already taken for granted are not just 
there in Nigeria. We believe in order. Services are perfect. No endless waiting to get things 
done. It is a clockwork system. People are conscious of time. No queuing for fuel. Public 
transportation is efficient and prompt. There is so much gap between Europe and here.48

As Gbenga Salau, a reporter for The Guardian (Lagos) wrote in 2001 “it is … puzzling that in 
spite of the number of people who storm the registry [the Federal Marriage Registry at Ikoyi, 
the busiest and most popular in Lagos] to be joined in wedlock every week, with each couple 
paying, it is still so unkempt. More worrisome is the fact that Nigerians, including the rich 
and elite—who throng the registry every week, could endure such filth and depreciated facil-
ity and keep silent or unconcerned.”49

The hopelessness and cynicism bred by rulers raise questions about the attitude of 
Nigerian leaders to the social and economic problems of their people. They make one 
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wonder: How does the commissioner for works and transport feel about the chaotic trans-
port situation caused by bad roads in the capital city where he lives, not to mention other 
cities in his state? How does the commissioner of health or Environment feel about the eye-
sore, that most part of their capital city epitomizes? As a result of the indifference or rather 
limited political thought of its leaders, Africa is sprawling with hybrid political orders.50

V. Responses to  
State’s Environmental Negligence

The city of Ibadan in Western Nigeria exemplifies the political and governance narra-
tive as well as the consequences of a disordered space and shows that space is not just a geo-
graphical expression. The operation of hybrid political orders is illustrated with the orders 
of environmental sanitation, security of life and property, and land use in Ibadan, which 
Layi Egunjobi described as a city that is “growing in all directions without direction.”51 It is 
important to note that the orders referred to here are in signs which are either self-operative 
or externally propelled. In any case, orders in the form of rules require an external hand to 
give them effect when deviants appear on the scene. A picture of a dump site in the walled 
premises of Oyo State Secretariat shot on the 17th of August 2021 shows that even state gov-
ernments are not enforcing their orders on indiscriminate dumping of waste in PS (see fig-
ure 1). A sample of these orders collected and monitored all over Ibadan over the past fifteen 
years is presented in Yoruba and translated into the English language.

At the beginning of the lone struggle against filth, the common warning signpost at 
an illegal dump site was: “Dumping of refuse is prohibited.” Lacking internal and exter-
nal deterrence, such warnings have been ignored by dumpers who find it convenient to 
dump their refuse at convenient sites. In response to their failure, those mounting them 
have decided to build into them some deterrence with the addition, “violators will be prose-
cuted.” This is an empty warning without prosecutorial resources and a judicial system that 
can empathize with the victims. Again, without visible external deterrence, the dumping 
of refuse at the sites continued. The orders had to be reinforced with some moral suasion. 
Thus, they moved from “Stop dumping refuse here, eyin obayie je adugbo” (you spoilers of 
the district or environment) and “ma se da ile si bi tiki bojumu” (do not dump refuse in the 
wrong place). Without success, the orders had to be further reinforced. The following box 
contains orders typical of such reinforcement.

Box 1: Warning Signs All Over Ibadan City
Order in Yoruba Translation 

Da ile sibi Ki ori ijanba Sango. Dump your refuse to incur the wrath of Sango (god 
of thunder).

Enikeni ko gbodo da ile si oju odo yi. 
Enikeni to wo ba te, yo da rare lebi.

Do not dump refuse into this stream.
Whoever is caught will have themselves to blame.

Ejowo a ni di igbe eniyan ni bi fun lilo. Attention please! Human excreta are urgently 
needed for traditional use. 

Ojo ti owo ba te eni ti o ba da ile si bi yi, Eninan di 
apadanu ni ojo nan

Whoever is caught dumping refuse here is a goner.
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Order in Yoruba Translation
To ba fe so ri buruku, da ile si bi.
(By People of Faith Church, Sango-Eleyele Road, 
Ibadan).

If you want to be cursed, dump your refuse here.

Ti mo ba da ile si bi yi, kit e mio baje. I should be damned if I dump refuse here.
Akosope kooma dale sibi. Sugbon, dale sibi koosofo 
tomo tomo. 

Nobody says you should not dump refuse here. Do 
so to lose your child.

Dale si oju odo kio sofo.
Dale si oju odo kio fi owo re gbe omo sin.

Dump refuse into this stream and waste your life. 
Dump refuse into this stream and bury your own 
child.

Ibanu je aye raye nifun enikeni to ba yagbe tabi dale 
sibi.

Everlasting sorrow is the portion of any that 
defecates or dumps refuse here.

Enikeni ti o bad a ile tabi egbin si inu gota yi, yi o si 
ri ibinu gbigboba Olorun.

Anybody that dumps refuse or any irritating thing 
in this drainage shall incur the wrath of God.

Bi mob a da ile sibi yii
Ki nya were
Ki nsofo omo
Ki ma ri opin odun yii
Ki nsofo oko/aya
Oro jade ase tele
(By Nigerian Institute of Horticulture)

If I dump refuse here
Let me become mad
Let me lose my children
Let me not see the end of this year
Let me lose my husband/wife
Amen

Dale si bi ki oloko iparun Dump refuse here and perish forever.

Source: Various locations in Ibadan.

It is noteworthy that even with their threats, the above orders have not been obeyed 
since the dumping of refuse at the unwanted sites continues unabated. Thus, helpless indi-
viduals have to live with filth and other environmental hazards. They also have to contend 
with noise pollution from religious gatherings, generators, and small-scale enterprises such 
as block-making industries, grinding machines, and other environmental concerns includ-
ing haphazard channeling of wastewater, emptying of soak ways into the streets, etc., in 
their places of residence. By contrast, PPS, POS, and PIS are substantially free of the nui-
sance that plagues PS. When they constitute a limited nuisance to themselves such as with 
generator noise pollution, it is because of the failure of the state to provide or maintain pub-
lic goods and services. In this regard, the active civil society has failed to build pressure on 
the state to perform its basic functions as its albatross.

VI. The Odds Against Collective Action

Collective action includes lobbying, contributing to campaign finance, and protests.52 
There is a dearth of literature on the frequency of usage of these forms of collective action 
in Nigeria. This is why their effectiveness is hard to determine. However, the role of civil 
society groups including those with ethnic motivations in the struggle for democratic rule 
in Nigeria is well acknowledged.53 The print and electronic media communicate reports 
of protests by labor unions from time to time. For example, the #EndSars protests of 2020 
were widely covered and reported by local and international print and electronic media.54 
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These sources are rich with successful uses of protests by labor unions in their struggle 
for an increase in wages and salaries. If protests have been so effective in demanding an 
increase in salaries and wages, why have labor unions and other stakeholders in environ-
mental sanitation not employed them?

There are at least two categories of constraints on civil society’s effective response to 
state failure: Personal and systemic. A typical personal level constraint is desperation aris-
ing from the obligation to be gainfully employed particularly in the absence of social security 
benefits. From the second military interregnum of 1983–1999 till now, the state has existed in 
many parts of Nigeria as a negative force, shirking its responsibility to provide rules for social 
and economic behavior.55 Governing is thus not a problem-solving activity. Although this 
lawless situation provides a leeway for some to satisfy their material and other psychologi-
cal needs, for most other elements of society there lurks a war of all against all. For example, 
a person driven by the need for material self-reproduction and sustenance that the state has 
failed to guarantee by ensuring a conducive public health environment can decide to bring 
into a densely populated neighborhood, industrial equipment such as a power generating set, 
printing machine, tool making and redesigning machine, concrete block making machine, 
etc.56 Some of these are put to use in the dead of the night. The quest for livelihood and hope 
for miraculous solutions to personal problems have also led unscrupulous residents to start 
noisy religious gatherings any time of the day and worsen the nuisance value of PS.

Figure 1: Dumpsite with a warning of prosecution sign in Oyo State Secretariat, Ibadan. Photograph 
taken by the author on August 13, 2021.
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The complaint of a discomforted neighbor to the one who is responsible is often mean-
ingless because there is no state instrument to mediate and set binding standards. The 
state has no idea of acceptable activity or behavior or what is injurious to public well-being 
because it is itself derelict in its duties to the governed. The result is rampant apathy that is 
undoubtedly antithetical to civil society action. The counter complaints of unscrupulous-
ness stunt the growth of a joint stake in individual social and mental well-being necessary 
for collective action to pressure the state to play its role in guaranteeing public well-being. 
A commercial driver put his withdrawal from the irrelevant Nigerian state with implica-
tions for his citizenship duties in the following words: “Nothing gives one joy in Nigeria. I 
will not vote again but simply concentrate on how to cater for my family within my circum-
stances.”57 The populace is decimated by numerous systemic problems and is like the peas-
antry Karl Marx described as potatoes in a sack.58

The permission of parallel social facilities—individual and public provided—is an 
important contrast between the economically undeveloped Nigerian society and any 
pre-economically developed society or pre-industrial and economically developed coun-
try. In Nigeria, there is a dichotomy between the public and the private in respect of crit-
ical amenities/needs—energy (electricity), water supply, and security. This dichotomy has 
made mobilization for collective action by disadvantaged Nigerians much more difficult 
than it might have been for revolutionary changes elsewhere. The political elite who are cul-
pable for the inefficiency of the state monopoly provider of electricity NEPA or PHCN has 
an alternative to it as a generator.59 Thus,

When for any reason, the socially disadvantaged are mobilized on their own platform, 
say in form of a strike directed at NEPA, which if successful and effective, puts NEPA out 
of function, the victims of the action are the socially disadvantaged, and not those of the 
exploiting class who in any case are used to falling back on their standby plants, even when 
NEPA is in its normal but inefficient run of service.60

In other words, a results-oriented protest is possible only if during protests the protesters 
can subject the beneficiaries or perpetrators of their deprivation to the same pain they have 
been consigned. Zuru, a town in the northern part of Nigeria is of consequence not for its 
size but for its large share of the number of serving and retired colonels and generals of the 
Nigerian army. In 2002, the power supply from NEPA nose-dived for the worse. The retired 
generals and their privileged civilian folks in the town simply turned to their generators. 
With the unbearable persistent blackout and the indifference of their privileged folks who 
could make a difference unacceptable, the youth of Zuru mobilized against them, asserting, 
“no NEPA, no generator.” This forced the elite to influence NEPA to restore a fairly stable 
supply of electricity.61 The usefulness of targeted action towards the elites indicated by the 
Zuru youth action recommends itself to those seeking to influence political leadership for 
responsive government.

Some in society who are fellow victims of an inefficient service delivery system are led 
by their desperation to meet their desire for personal advancement to seek a private solu-
tion in the acquisition of private amenities rather than join their fellow deprived folks to 
protest poor public service delivery. In the process, many Nigerians are caught in the web 
of systemic inefficiency because of their very limited material resources. This is because an 
inefficient public service delivery system contains numerous deflationary outlets for those 
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with little means. Their self-efforts soon prove futile and unsustainable. Just when such 
ones think that they have found a private solution to an inefficient public utility, the system 
deflates it with inefficiency in the provision of requisite service. From experience, a Nige-
rian of little means living in rented accommodation may be forced to acquire a generator as 
a solution to epileptic public power supply. But before long, this proves to be a non-solution 
to the lack of public power supply because desperate bouts of scarcity have befallen the sup-
ply of fuel by the inefficient production and distribution system for many reasons: Refiner-
ies have broken down again; tanker drivers are on strike; fuel dealers are hoarding fuel to 
make more profit in anticipation of an increase in the pump price; there is a great shortfall 
in the quantity of fuel imported, etc.62

Those with great means who live in their own houses are able to respond to some of 
these causes of fuel shortage while those with little means can be crippled by any of them. 
The latter may not be able to sustain the use of their generators because the accommodation 
that is affordable to them is so crammed that stockpiling fuel for running them is impos-
sible. Another constraint as noted earlier derives from limited material resources, which 
can be caused by delays in the payment of wages. Thus, the sudden eruption of fuel short-
age heightens the desperation to meet obligations for personal advancement of a Nigerian 
of little means who is then forced to begin the search for a private solution, continuing the 
cycle of the never-ending search for a private solution in Nigeria. This foisted quest for a 
private solution for Nigerians is a big strain on the disposition to collective action against 
the rulers who have perpetrated poor public service delivery.63 Even if successful, the ethnic 
or religious solidaristic competition to which the absence of public infrastructure drives 
the individual64 cannot meet the individual’s need for infrastructure because of the pursuit 
of the private solution it had initially set in motion. It is important to note that the private 
solution to public infrastructure deficiency takes strictly individual and not ethnic or reli-
gious solidaristic form.

System-level constraint on collective action derives from legally permissible action 
as well as minimal infrastructure as earlier on noted. For example, the disservice or 
inefficiency of NEPA or PHCN is legalized by the law that established it. This law gives 
it immunity against litigation for damage to personal property, poor service delivery, or 
non-service. It can punish and yet does not owe the consumer stewardship. Section 27, sub-
section 1 of Decree No. 24 of 1972 that established it provides that

The Authority shall not by virtue of making any inspection or test of a consumer’s wires, fit-
tings, appliances and apparatus in accordance with this Decree or any regulations made 
under the Electricity Act, whether during the progress of the work of installation at the con-
sumer’s premises or after completion, be deemed responsible for the efficiency or safety of the 
consumer’s wires, fittings, appliances and apparatus so inspected or tested, or for the proper 
execution of the work of installation, or for any damage or loss arising out of the use or mis-
use of such consumer’s wires, fittings, appliances and apparatus by the consumer or any 
other person other than an employee of the authority [emphasis added].65

The use of the public utility for ethnic patronage mostly for the benefit of more powerful 
ethno-geographic regions is also an obstacle to cross-ethnic collective action that is called 
for with regard to the provision of public infrastructure. NEPA’s managers before 1999 were 
reported by Tempo, Lagos (vol. 14, no. 2000) to have been doling out its fortunes to friends 
and discriminating ethnically in the distribution of electricity. The tariff was structured to 
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tax southern industries as the case of the cement industry shows. Those in the north were 
taxed as follows: Benue Cement Company (BCC) was taxed N5 million for 15 mw, Sokoto 
Cement, N5 million for 10 mw, Ashaka Cement N6 million for 10 mw. Those down south 
paid more: Calabar Cement N8 million for 10 mw, Okpella Cement N11 million for 10 mw, 
Sagamu Cement N48 million for 10 mw, and Ewekoro Cement N50 million for 10 mw. In the 
distribution of electricity for domestic consumption was to be found the same ethnic favor-
itism. Gombe, a small state with a population far less than that of one of the southwestern 
states was allocated 43 mw while all the mostly southwestern and Yoruba-speaking states 
of Oyo, Ogun, Osun, Ekiti, and Kwara states were together allocated 24 mw. In addition, 
NEPA’s “Czars had a card of the exempted load of 733 megawatts, which they played with 
utmost ethnic cynicism.” As the report makes known, “next, perhaps to oil, but no less cru-
cial, NEPA has been one of the turfs the frenzied battle for control of the Nigerian state has 
been fought with a huge army of the unemployed, manufacturers and households as its pris-
oners of war.”66

VII. Conclusion

The resident social scientist is burdened by the methodological problem of how 
to comprehend the anomic Nigerian situation of which they are a daily victim. In many 
respects, the government watches simple problems grow into a conundrum for its people. It 
is baffling that the inconveniences of a disordered PS compounded by individual and group 
recklessness have been borne as normal part of living in Nigeria. Could this be attributed to 
a culture of permissiveness of neglect by the state (government), the custodian of PS? If the 
people can be blamed for preferring self-help with its glaring ineffectiveness to collective 
solution through public action, the evidence shows that government has primary responsi-
bility for the situation of PS, its space as contrasted by an ordered and in fact, beautiful PPS, 
POS, PIS where its occupants, political elites, receive their dignitaries to wine and dine.

The government’s inefficiency and decisions that are detrimental to citizens’ welfare 
have not received the strong objection they deserve. Nigerians just groan perhaps helplessly 
while those who can turn to private solutions to the government’s irresponsibility hastily do 
so.67 White-collar employee-dominated civil society does not recognize its long-term social 
and economic interests. It has been more preoccupied with immediate pecuniary gains for 
tiny populations rather than demand provision of public goods for the benefit of all and 
sundry. As a result, the initial spontaneous response of self-help for self-preservation takes 
hold and dilutes civil society’s collective action. Even in its preoccupation, it is shortsighted 
because its focus on increases in wages and salaries brings only momentary relief. The gov-
ernment’s irresponsibility is expressed only in narratives of deprivation while its fellow 
victims in the civil society trade abuses for personal escapist measures such as dodging a 
pothole in the opposite way while driving and shunting a petrol queue. All this bespeaks 
the limitation of civil society as an agent of change.

This article has demonstrated the interplay between physical space and politics and 
how the conditions of certain types of space reflect the political consciousness of the elites 
and the masses. From its exposition, development and underdevelopment discourses are 
not complete without the examination of the philosophy of space in politics, the arena of 



76	 Journal of Territorial and Maritime Studies, Winter/Spring 2023

decision-making of any political community, particularly the state, which monopolizes 
comprehensive authority. Without a good idea of space, there will be no political soft-
ware, specifically, policies that promote good governance. This is because the idea of space, 
which embodies space governance, defines government policies and the constraints on civil 
society action in altering the face of the PS without a philosophy. Physical space deserves 
attention to unravel the idea of it and how it affects the politics and development of other 
societies. Future researchers can address the limitation of this study, that is, its inability 
to do a detailed empirical analysis of more physical spaces outside Nigeria with compari-
sons of physical spaces through a combination of qualitative and quantitative methodolog-
ical approaches with which they can show that physical space reflects the political thought/
leadership and life in geopolitical spaces and vice versa.
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Article classification: Overview Essay
Purpose—The article discusses the UK House of Lords inquiry with respect to the 

effectiveness of the UN Convention on the Law of the Sea, 1982 (UNCLOS).
Design, Methodology, Approach—Given the due indication of the importance of the 

UNCLOS, the paper presents the current emerging maritime challenges that maritime 
global society should overcome. All discussed threats by the invited experts within the 
UK House of Lords Select Committee on International Relations and Defense are indi-
cated based on the step-by-step approach in light of the UN Convention on the Law of the 
Sea, 1982. It questions the possibilities and advantages of the amendment of UNCLOS and 
comes to a conclusion. As for methodology, a comprehensive and complex understanding 
of the subject matter’s various databases were explored and analyzed.

Findings—Due to various changes and developments, it is logical and natural to 
develop a relevant regulatory framework since the needs of the global society are chang-
ing at the time. Therefore, the question of the effectiveness and possible amendment of 
the UNCLOS convention has legitimate grounds to be intensively discussed. However, the 
question and actions related to the possible amendment or denunciation of the UNCLOS, or 
the development of new legal instruments to govern the new maritime threats will require 
global and common efforts. Perhaps the UK’s committee is the right forum to address dif-
ferent emerging maritime treaties, however, what consequences will come of such inquir-
ies remains yet unclear.

Practical Implications—from the practical implication perspective, the article pro-
vides the readers with the various arguments and positions presented by the invited experts 
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to the UK House of Lords Select Committee on International Relations and Defense. Nev-
ertheless, it indicates the complications and advantages of possible amendment of the 
UNCLOS for and by different actors.

Originality, Value—In line with the presented arguments by the invited experts to 
evaluate and assess the effectiveness of the UNCLOS, the position in respect of the amend-
ment of the “Constitution of the Sea” as an effective tool to achieve and regulate the cur-
rent emerging maritime threats is provided by the article given due regard to Brexit as the 
pre-existing factor of the inquiry.

Keywords: amendment, fits for purposes, treats and challenges, UNCLOS

I. Introduction

On June 23, 2016, the United Kingdom (UK) left the European Union. The 2016 ref-
erendum over Brexit changed the entire policy of the UK, including shipping and law of the 
sea matters. However, while Brexit is calculated as a choice by the people, it polarized the 
values, principles, policies, and priorities of the UK. Moreover, it facilitated a cleavage of its 
society as well. Within the framework of Brexit, the UK decided to review the effectiveness 
of the United Nations in terms of the Law of the Sea Convention 1982 (UNCLOS) frame-
work; namely, an inquiry considering the applicability of UNCLOS in the 21st century has 
been launched by the UK House of Lords Select Committee on International Relations and 
Defense (Committee).1 The committee invited academic experts on the law of the sea and 
ocean global governance to provide relevant oral and 46 pieces of written evidence from 
academic persons and organizations.2

The inquiry examines a wide range of matters, such as human rights protection at 
sea, human security at sea, concept and challenges of maritime security, autonomous mar-
itime systems, protection and preservation of the maritime environment, provisions of 
the enforcement of UNCLOS, 1982, and its dispute resolution mechanisms.3 It is the first 
attempt by a state to examine whether UNCLOS, 1982, may effectively govern and regulate 
new and emerging challenges of global maritime society.4

The committee heard testimony from Steven Haines, professor of public international 
law at University of Greenwich and trustee of Human Rights at Sea; Malgosia Fitzmau-
rice, professor of public international law at Queen Mary, University of London; Sir Mal-
colm Evans, professor of public international law at the University of Bristol; Dr. Youri Van 
Logchem, senior lecturer at the Institute of International Shipping and Trade Law at the 
Hillary Rodham Clinton School of Law at Swansea University; Dr. Richard Caddell, senior 
lecturer in law at Cardiff Law School; Dr. Sofia Galani, assistant professor in public interna-
tional law at Panteion University; Professor Natalie Klein, faculty of law at the University of 
New South Wales, Sydney5; Professor Clive Schofield, head of research at WMU-Sasakawa 
Global Ocean Institute at World Maritime University; Dr. Surabhi Ranganathan, associ-
ate professor and co-acting director of the Lauterpacht Centre for International Law at the 
University of Cambridge; Admiral Sir Philip Jones, former First Sea Lord at Royal Navy6; 
Douglas Guilfoyle, associate professor of law at the University of New South Wales Can-
berra; Professor Anna Petrig, chair of international law and public law at University of 
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Basel, Richard Barnes, Professor of International Law at the University of Lincoln7; the 
Right Hon. Lord Goldsmith of Richmond Park Minister for the Pacific and the Interna-
tional Environment at Foreign, Commonwealth and Development Office and Department 
for Environment, Food and Rural Affairs; and Andrew Murdoch, legal director at Foreign, 
Commonwealth and Development Office.8

The article emphasizes key areas of oral speeches given by invited witnesses and 
opens a dialogue for readers to identify the consequences of such an inquiry as a matter 
of positive law development or as an act that will polarize the UK and challenge its cur-
rent positions.

II. Origins of UNCLOS

UNCLOS is an international agreement that establishes a legal order for the seas and 
oceans. It was signed in 1982 and it came into force in 1994.9 The convention has been rat-
ified by 168 state parties.10 The convention crystalized all existing customary international 
law within a more global perspective through the development of new and quite modern 
rules.11 It governs all aspects of ocean space, such as delimitation, environmental control, 
marine scientific research, economic and commercial activities, transfer of technology, and 
the settlement of disputes relating to ocean matters.12 More importantly, the convention has 
created three new institutions, including:

i.  The International Tribunal for the Law of the Sea, Hamburg;
ii.   The International Seabed Authority, Kingston; and

iii.   The Commission on the Limits of the Continental Shelf, United Nations 
Headquarters, New York.

There are two amendments of UNCLOS—one is the Agreement concerning Part XI 
of the Convention dated July 1994, and another is the Fish Stocks Agreement, ratified in 
August 1995.

III. New Emerging Threats for Global Maritime Society

3.1 UNCLOS Still Fit for Purposes?

Within the framework of committee hearings, the main question on whether 
UNCLOS is still fit for its purposes, Prof. Malgozia expressed that UNCLOS, 1982 has 
the whole nexus of certain provisions, rules, and regulations bringing into the fold of the 
convention organizations and treaties, which enables the other institutions and other 
conventions to participate in the development of the law of the sea.13 Importantly, all 
invited experts in their testimonies highlighted that UNCLOS, 1982 is indeed a living 
treaty, “a Constitution for the Oceans” which crystalized all existing customary interna-
tional law and created a package deal for ratifying countries. However, there is no doubt 
that UNCLOS was a product of the necessity and concerns of its time and space, there-
fore the living treaty cannot be considered an ideal system trying to predict and preserve 
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all types of challenges existing today.14 Invited experts considered the amendment of 
UNCLOS as an anathema and suggested developing the soft law taking into account sub-
sequent practice and agreement.

3.2 Human Rights

Protection of human rights has been one of the most vital questions discussed dur-
ing hearings. Based on oral evidence heard from experts, UNCLOS, 1982 fails to protect 
human rights at sea. In this respect, Prof. Sir. Evans and Mr. Andrew Murdoch15 underlined 
that UNCLOS, 1982 has extraordinarily little to say about the protection of humans ensur-
ing their rights and security at sea.16 Experts such as Prof. Klein and Lord Goldsmith stated 
that Flag States have to ensure that human rights obligations are protected and enforced at 
sea17; in addition, Professor Petrig indicated that proper law enforcement is a very impor-
tant component in the quest to enforce human rights at sea.18 Lord Goldsmith underlined 
that there is a limit to how policeable some of the commitments of UNCLOS, 1982 are on 
the high seas and there is no complete legal apparatus that enables a state to enforce it. It has 
been stated by witnesses, that the two concepts such as “Free Sea” and the “exclusive juris-
diction of the Flag State” hinder the effective enforcement, preservation, monitoring, and 
compliance with human rights at sea. The abuses of human rights on the high seas, migra-
tion, and refuges moving by sea, unexplained deaths and missing seafarers, physical abuse 
of young cadets, sexual harassment incidents onboard commercial and cruise ships, aban-
doned seafarers in foreign ports, mental distress, and suicides at sea are critical and emerg-
ing challenges of current maritime society. In addition, there are also legal, political, and 
operational challenges that interrupt the effective protection of human rights at sea. There-
fore, it was advised by experts, to supplement UNCLOS, 1982 with a new regulation ena-
bling relevant states and/or international organizations to effectively protect human rights 
in the ocean.

3.3 Maritime Environment. Climate Change and Pollution

Another current and global emerging challenge that had been discussed was cli-
mate change and maritime pollution. It has been highlighted by experts that even 
though there are several International Maritime Organization (IMO) conventions reg-
ulating fisheries, marine pollution, exploitation, and exploration of resources, they 
are not efficient or effective to address new emerging challenges of the global ocean. 
Experts highlighted that UNCLOS, 1982 does not address either issue such as the con-
servation of biodiversity, CO2 sequestration, the use of marine genetic resources, con-
sequences of global warming, sea-level rise, utilization, exploration, and exploitation of 
Arctic and energy sources.19

In his speech, Professor Clive Schofield underlined a few important challenges regard-
ing ocean warming, ocean chemistry changes, acidification, deoxygenation, impacts on 
the circulation system, terms of increasing frequency and intensity of extreme weather 
events and their effects on the stock of capelin fish, and changes and delays in the migra-
tion of the stock and the spawning periods. The Professor emphasized that those events are 
consequences of climate change on the oceans, which is not related directly to UNCLOS, 
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1982. Following his argumentations, UNCLOS, 1982 is climate bling and climate silent and 
not adequate to the climate changes impacts.20 Professor Schofield and Dr. Surabhi Ran-
ganathan consider that the International Tribunal for the Law of the Sea (ITLOS) will be 
an obvious forum to hear climate change disputes.21 Dr. Surabhi Ranganathan addressed 
new issues regarding marine spatial planning, which is a new instrument/tool for com-
peting interests in ocean space.22 Professor also talked about the Arctic and the Ilulissat 
Declaration of 200823 and highlighted that the Arctic countries, such as Canada, Denmark 
on behalf of Greenland, Norway, the Russian Federation, and the United States of Amer-
ica, recognized the importance of UNCLOS as governing the legal regime of the Arctic 
Ocean.24

The effects of climate change on fisheries had been addressed by Dr. Surabhi Rangana-
than as well and he stated that the climate change effects on fisheries matter shall not be 
governed by UNCLOS, 1982, but contrary to the provisions of the fish stocks agreement and 
the regional treaties that exist for the conservation, use, distribution of fishery resources, 
conditions for fishing activities, and enforcement of coastal and economic zone regula-
tions. In his speech, Dr. Surabhi also addressed major pollutants of the ocean such as plas-
tics, and the melting of ice in the Arctic which opens new perspectives for the extraction of 
oil and gas, fisheries, and navigational resource.25 He spoke about the London Protocol of 
the International Maritime Organization26 dealing with geoengineering, deep-sea mining, 
and ecosystem-based management of the ocean and considers the provisions and language 
of UNCLOS, 1982 in respect of the marine environment as weak.27 He also underlined that 
the UK may also play important role in the promotion of the protection of Pacific blue 
economies by supporting the elimination of distant water fishing subsidiaries of indus-
tries in the global north and supporting market measures that protect the blue economies 
of Pacific States.28

Professor Petrig and Professor Douglas Guilfoyle considered climate change and 
sea-level rise as a current maritime threat and underlined that ITLOS may provide its 
advisory opinion regarding the consequences of sea-level rise on baselines and the outer 
limits of maritime areas, islands, and rocks, and the rights and obligations of states 
regarding the protection of oceans as part of the climate system.29 Lord Goldsmith also 
formulated the position regarding climate change, sea-level rise, and support of the cli-
mate change refugees30 and added that those matters will be interpreted based on rules, 
state practice, declarations, or other instruments which might be needed to give cer-
tainty together with UNCLOS, 1982.31 Professor Douglas Guilfoyle addressed the issues 
of protection and preservation of the marine environment and stated that based on arti-
cle 212, States may adopt laws and regulations to prevent, reduce and control pollution 
of the marine environment from or through the atmosphere, applicable to the air space 
under their sovereignty and to vessels f lying their f lags. Therefore, in case of CO2, or 
indirectly excess heat energy (which would be relatively straightforward to class as pollu-
tion of the ocean under Article 1 of UNCLOS), states will be urged to clarify their obliga-
tions, develop laws and regulations to protect and preserve the marine environment and 
address the matters of climate change.32

In respect of environmental issues, it has been stated by witnesses33 that gerning pol-
lution of the ocean and the Marine Biodiversity of Areas Beyond National Jurisdiction 
(BBNJ), the UK may play important role in bringing together different delegations and 
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different interest groups to achieve consensus. Lord Goldsmith also covered the matters of 
Arctic and Antarctic and stated that the UK tries to bring China and Russia with the pro-
tection of those areas and added that the UK wants maximum protection.34

3.4 State Jurisdiction/Dispute Settlement

All maritime threats, regardless of how complex, or triangled it might not be, require 
the state to define, adopt, regulate, ratify, implement relevant legal instruments and develop 
appropriate capacity-building mechanisms. In committee hearings, Commander Caroline 
Tuckett underlined that UNCLOS, 1982 is an example of international consensus on how 
to use the oceans lawfully and gives coastal states certain rights and responsibilities in 
controlling aspects of the ocean,35 and indicated that UNCLOS, 1982 lays out the princi-
ples of state responsibility and shall not be flexible.36 However, he underlined that how reli-
ant the willingness of states is to follow the provisions of UNCLOS, 1982 is another matter. 
Commander stated that from the Royal Navy perspective, UNCLOS, 1982 is fit for pur-
pose because it outlines state responsibilities and demonstrates where states have to pro-
vide accountability for their actions. On the other hand, Prof. Haines was critical about the 
concept of free seas and spoke about the vacuum of Flag State jurisdiction and the abuse of 
the flag’s jurisdiction by the open registries.37

3.5 Maritime Security

Protection of maritime security had been considered an important maritime chal-
lenge. As had been underlined by Dr. Galani, there is not a fixed definition of maritime 
security as it is challenging to agree on what maritime security means to different actors 
and different regions. It has also been stated that UNCLOS does not refer to maritime secu-
rity and does not have a definition of maritime security either, and it cannot deal with all 
the existing threats to maritime security of the XXI century.38 However, Andrew Murdoch 
stated more details of maritime security are expressly provided by the other instruments 
adopted by the IMO.39

Through committee hearings, Admiral Sir Philip Jones discussed challenges of inter-
pretation of provisions of UNCLOS, 1982 in the waters of the South China Sea and the East 
China Sea.40 He spoke about maritime security issues in areas of the Northern Gulf, with 
the waters of Iran, Iraq, Kuwait, and Saudi Arabia, and emphasized the need to police who 
is in those waters at any time.41 The Admiral also admitted the interpretation of UNCLOS, 
1982 rules in the enforcement of the rules-based international system at sea in the Arctic, 
in China, and Africa. He underlined that navies play important role in maritime security 
and the Government shall invest in it. He came up with the recommendation to use and 
implement the drip-drip of partly military action, capacity-building, and political engage-
ment in challenging areas.42 Lord Goldsmith spoke about the South China Sea; the problem 
with the nine-dash line; the eastern Mediterranean area, where Turkey is being particularly 
aggressive around the EEZs of Cyprus and Greece; territorial seas and innocent passage 
right of Ukraine hindered by the Russian Federation; the Taiwan Strait; the Gulf of Guinea 
and others. Lord Goldsmith mentioned that in this area, the UK tries to promote and pro-
tect the rights of freedom of navigation and its international compliance.43
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Professor Richard Barnes suggested that the UK, together with other states, shall 
develop the best policy outcomes and be more engaged in high-level policy initiatives 
through diplomatic activities with the framework of the IMO. Professor Barnes stated that 
due to Brexit, the UK is now an independent state rather than part of the EU. This raises both 
opportunities and challenges, as the UK can pursue its policy agenda, however, it lacks the 
same weight that 28 member states and a powerful market have in their ability to influence 
other states. With respect to Russia and China, Professor Barnes stated that, based on legal 
commitments under international law, the UK shall have to try to cooperate with good faith, 
even though Russia and China are outliers in all aspects of the law of the sea, in the sense of 
annexation of the Crimean Peninsula and restrictions on navigation in waters around it by 
Russia and the exorbitant claims to jurisdiction by China in the South China Sea.

The matters of maritime terrorism, cybersecurity, and illegal, unreported, and unreg-
ulated fishing, have also been discussed. It had been indicated by witnesses that UNCLOS, 
1982 as an overarching framework was never designed to address above mentioned 
matters.44

3.6 New Technologies

Within the committee hearings, new issues such as technological development were 
discussed as well. The main focus has been shifted to autonomous capability at sea. Com-
mander Caroline Tuckett underlined that there are no references in UNCLOS, 1982 for 
regulating uncrewed vessels.45 However, the principles of UNCLOS, 1982, which provides 
freedom of navigation, apply to such vessels and technology.46 He underlined that IMO 
reviews the conventions such as collision regulations,47 SOLAS,48 and the search and res-
cue convention.49 The problem with the autonomous capabilities is that nobody knows 
who owns such vessels, and more importantly, they might be registered to a flag state reg-
istry in one country but remotely operated from another state, therefore the matters of 
jurisdiction are a challenge.50 In this respect, Professor Anna Petrig, mentioned the chal-
lenges of unmanned ships and autonomous ships, which navigate without a crew on 
board, human-machine or machine-machine interaction, and maritime crimes, and urged 
the committee to develop a series of rules or procedures addressing matters of connec-
tion with a ship without crew onboard, ships nationality, certificates, and law enforcement 
strategies.51 Professor Anna stated that UNCLOS, 1982 has an almost symbiotic relation-
ship between the onboard crew and the ship as many provisions refer to the ship engag-
ing in prohibited activity rather than the person. Professor added to her argumentation 
that UNCLOS, 1982 does not contain rules in respect of offense when a crime is commit-
ted through the use of a remote-controlled or pre-programmed craft.52 On the other, hand, 
it had been underlined the positive sides of technological innovation in areas of extract-
ing useful minerals from seawater and it could support improved compliance with existing 
obligations provided by the convention on the preservation and protection of the marine 
environment, however, it comes with certain risks,53 for example, Mr. Andrew Murdoch 
considered geoengineering and carbon dioxide storage through the use of iron filings, con-
troversial and risky.54

Within the framework of committee hearings, it had been underlined the role of IMO 
in developing generally accepted international rules, laws, and standards and supports 
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capacity building, collaboration, and cooperation in the various field of shipping, pollu-
tion, safety, and security at sea, environmental issues, including ship noise, and ballast 
water emissions.

IV. Possibility of Amending the Convention

It’s important to mention that rapid technological development enabled our global 
maritime society to create unmanned, autonomous ships, drones, robots, artificial intel-
ligence, blockchain, big data, etc. However, technological innovation requires the global 
maritime society to adopt innovative legal solutions mutatis mutandis, as it touches the 
interests of maritime security, cybersecurity threats, and maritime crimes. The current edi-
tion of UNCLOS is lacking a means of dealing with those threats. Having stated that, is it 
possible to require the amendment of UNCLOS, 1982 and if yes, what are the due proce-
dures to amend it?

UNCLOS, 1982 is an international convention that can be amended by the member 
states. By Article 312 of the UNCLOS, 1982, an amendment may be done after the expiry of 
a period of 10 years from the date of entry into force of the convention. However, state par-
ties shall address this by written communication to the Secretary-General of the United 
Nations and shall propose specific amendments to the convention. The written communi-
cation shall be circulated to all member states of the convention by the Secretary-General 
of the United Nations. If within 12 months from the date of the circulation no less than 
one-half of the states parties reply favorably to the request, then the Secretary-General shall 
convene the conference.

The decision regarding the amendment of the convention shall be the same as that 
applicable at the Third United Nations Conference on the Law of the Sea unless otherwise 
will be decided by the conference. The above-mentioned article encourages member states 
to make every effort to reach an agreement on any amendments by consensus.55

Article 315 of UNCLOS, 1982 sets out that the amendments to the convention shall be 
open for signature by the member states for 12 months from the date of its adoption unless 
otherwise provided for in the amendment.

As a final step, Amendments will enter into force for the member states by ratifying 
or acceding to them following the deposit of instruments of ratification or accession by 
two-thirds of the state’s parties, or by 60 state parties.56 However, the amendment may also 
require a larger number of ratifications or accessions for its entry into force.57

Based on section 2 of Article 40 of the VCLT, 1969 any proposals to amend the multi-
lateral treaties have to be notified to all the contracting states and each one has to have the 
right to participate in the negotiation, decision-making process, in the conclusion of any 
agreement for the amending of the treaty.58 Those are due procedures defined by the con-
vention which have to be protected while amending multilateral treaties like UNCLOS, 
1982. However, are the above-mentioned challenges equally common and essential for all 
contracting states of UNCLOS, 1982 to employ those provisions? Are there any possibili-
ties that the state Party will naturally avoid any conference regarding the amendment of 
the convention? More importantly, will the state Party object to the proposed amendments 
or adopt them without any objection? Those are a number of the questions that have to be 
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taken into account while amending the convention as it will play an important role to final-
ize the negotiation process successfully.59

V. Hurdles to Amendment

Multilateral treaties with a quasi-legislative function are difficult to be renegoti-
ated. Additionally, amendments and entry through force are time-consuming, while the 
current challenges are emerging and require an effective mechanism to be governed, 
regulated, and addressed. Is it a solution to consider UNCLOS, 1982’s all-purposes legis-
lation and amend the convention? Will this approach create legal certainty, stability, and 
equity? UNCLOS, 1982 has been amended before, and contracting states already have 
some experience on this matter. Despite the fact that current maritime threats are com-
plex, globally significant, and require an immediate, collective, and innovative response 
to all states to address them with due diligence and true statesmanship, it is uncertain 
whether the position of the UK, based on the results of the discussion to propose a spe-
cific amendment to the convention or a supplementary regulation, will be shared by 
other parties of UNCLOS. One thing remains clear, there are a lot of maritime matters. 
Therefore, member states of the convention should know what their expectations are and 
how they can act to achieve a packaged deal without any ambiguities and vagueness in 
its provisions. This helps avoid unconducive legal certainty and meet the needs of effec-
tive ocean governance, by balancing global interest, sovereign power, and jurisdiction of 
state.60

It is clear that the UK cannot address all maritime threats as an independent actor. 
The Sea is common now, and in this respect, the engagement of different states is impor-
tant, even more crucial. Historically, the UK was considered a naval power country and it is 
obvious that the UK wants to secure its position in respect of maritime issues over its mari-
time zones through leading international maritime organizations or institutions. However, 
how the UK, not a party of UNCLOS, 1982, considers promoting, straightening, or engag-
ing in different dimensions of the maritime activities, will be interesting to investigate. It 
remains doubtful that the denunciation of UNCLOS, 1982 by the UK, based on rules and 
provisions of international law, will be an effective mechanism for the UK to reach its goal 
and secure its potential as a global maritime actor. It’s also unclear if the UK has an appe-
tite to amend UNCLOS, 1982. It is obvious that any amendment of UNCLOS or statement 
to amend UNCLOS, requires relevant support from the member states as well. Perhaps 
the global conference held in Glasgow in 2021 was not enough for the UK to consider that 
sound amount of state support in its decision to amend or share the same spirit to amend 
the convention. Therefore, the logical chain of the process makes clear that either the UK 
will remain a part of UNCLOS, 1982 and will address relevant international organizations 
forum to define the legal regulatory framework, or the UK will denunciate UNCLOS, 1982 
as the convention unfit for the 21st century, creating another model of a single state in 
Europe, similar to the U.S.

Additionally, the UK knows how UNCLOS, 1982 operates and works to regulate issues 
regarding the law of the sea and ocean, maritime zones, boundaries, and resource matters. 
In this respect, the UK benefited from UNCLOS, 1982. It undeniable that certain provisions 
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of UNCLOS, 1982 are drafted on a vague basis and are uncertain from some perspectives. 
Additionally, the convention does not address new and emerging challenges, however, it 
is considered a constitution of the sea, a framework legal basic which opens the possibil-
ity to build upon new rules and regulations to define the best standards for regulating new 
and emerging threats. As a basic document, the constitution shall provide basic principles, 
so-called starting points, and a general concept of threats, then it is up to legal drafters to 
regulate the specific problem with more specific provisions.

VI. Conclusion

It is obvious that the political, economic, social, technological, security, normative, 
and institutional changes and developments will require a relevant framework of regula-
tion. Likely leading lead to new rules through the amendment, reinterpretation, or replace-
ment of the basic legal instrument. Currently, we are witnessing one of the more important 
discussions, perhaps a historical moment that will change “what everyone knows is true” 
with respect to UNCLOS, 1982. However, is it possible for global society to predict future 
maritime needs, threats, and challenges while addressing them all? The author thinks it is 
not possible because needs are changing over time and in ways that will be impossible to 
predict, even if it’s possible to effect. UNCLOS, 1982 was negotiated, signed, and ratified 
by countries with different perspectives, backgrounds, capabilities, and needs. It governed 
existing challenges of the global community at a time. This is why it is always referred to as 
a “package deal.” One thing is clear, the outcomes of the inquiry will lead to a lengthy nego-
tiation process between state parties of the convention, and we hope that the idea and spirit 
of the ongoing discussion will survive.

It is a non-changeable fact that UNCLOS, 1982 is a document of its time, and it is 
valid and fair to challenge the document or start to open a dialogue with member states 
to amend the convention for regulations of new emerging threats. However, is UNCLOS, 
1982 the right document to amend? Previously, every emerging issue regarding maritime 
security, safety, or environment has been solved within the framework of IMO through its 
international legal instruments. Therefore, is it rational, pragmatic, or practical for the UK 
to come to the decision to denunciate the convention? UNCLOS, 1982 does not allow States 
to make a reservation on its provisions, nor does it open perspectives of its applicability 
based on a case-by-case principle.

Additionally, Brexit shall be taken into account as a pre-existing factor of the inquiry. 
It isolated the UK and created a single state in the middle of Europe, similar to the U.S. 
However, even if the UK decides to denounce the convention within the international law 
framework, the country will still be bound by customary international law. How effectively 
can the UK try to govern, regulate, or engage in the law of sea-related matters and deal with 
new emerging challenges while denouncing UNCLOS, 1982 and sharing the same policy 
and approach as the U.S.? If based on the results of the inquiry, the UK begins preparing 
the legal ground to denounce or revoke its participation in UNCLOS, 1982 then it remains 
doubtful such a decision would set a good example for other states to perform their rights 
and obligations set in the UNCLOS, 1982 under the due diligence principle; especially hav-
ing taken into account problematic regions discussed several times by the committee, such 
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as the South China Sea, the Mediterranean Sea, the Russian Federation’s assertion of pas-
sage rights in Ukrainian’s Sea of Azov, etc. There is no doubt that the UK has a strong mar-
itime history as a sea power country. More importantly, it has had a strong position in 
different international organizations and institutions. Perhaps the UK’s committee is the 
right forum to probe and address different, emerging maritime treaties. However, what 
consequences will come of such inquiries remains unclear.
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Maritime Security and the Law of the Sea: Help or Hindrance? 
Evans, Sir Malcolm D., and Galani, Sofia (Eds.). Northampton: Edward Elgar Publishing, 
2020. ISBN: 978-1-7889-7140-9. 240 pp.

Researchers and academics worldwide have been grappling with numerous facets of 
maritime security in recent years. In the context of ocean governance, the word “maritime 
security” has proven to be one of the most divisive concepts. This recently published book, 
edited by Sofia Galani and Sir Malcolm D. Evans, titled Maritime Security and the Law of 
the Sea: Help or Hindrance?, provides a sharp vision of the concept of maritime security 
and law that deals with resolving various maritime security threats facing the world today 
and other conflicts between states. This book offers fresh insight and a deep analysis of the 
practical challenges in dealing with maritime security issues. It provides solutions under 
international law and thus gives an essential stimulus to new thinking in this emerging and 
challenging field. Due to the lack of discussion of global maritime security threats in con-
temporary academic literature, this work is urgently needed and crucial. In this regard, the 
book is very timely and provides constructive contributions.

This book contains nine chapters and presents a helpful outline of the problem. Its 
primary hypothesis is to explore “whether or how the law of the sea is both a help and 
hindrance” in dealing with various aspects of maritime security. Through this book, the 
authors succeed in encapsulating the conceptual challenges that encircle the gaining con-
sciousness of the idea of maritime security. From that perspective, the book aims to influ-
ence how one understands the contemporary global discourse around the subject matter. 
Current debates on maritime security are increasingly encapsulated through the prism of 
states’ growing concerns over national security in strategic sectors, including whether it 
impedes overall ocean governance or economic development, as the problems and related 
issues have started to converge. Accordingly, the book is comprised of nine substantive 
chapters, including an introduction by the editors. The edited volume has gathered a group 
of twelve researchers and professionals from various policy domains to investigate the 
all-encompassing nature of maritime security. Collectively, this book also highlights the 
significance of policy practitioners having a grasp of the maritime environment. The chap-
ters follow a similar format: the author(s) first discuss key ideas in each maritime security 
threat and how they have complicated states’ maritime security policies. Then they provide 
case studies and examples to analyze the extent of the issue and the limitations of states’ 
measures to mitigate the threat.

In its introductory chapter, this book advances the rhetoric and establishes the argu-
ment of whether the 1982 United Nations Convention on the Law of the Sea (UNCLOS) 
provides help or is a hindrance to maritime security. Given these questions, this edited vol-
ume is timely and serves as an introduction to the subject at hand. It opens with a helpful 
outline of the problem by Sofia Galani and Sir Malcolm D. Evans, introducing the defini-
tion and various aspects of maritime security and its interaction with UNCLOS. It traces 
whether or not relying only on UNCLOS to provide solutions to maritime security issues 
aids or hinders such efforts. As a result, the purpose of this book is to revisit UNCLOS 
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from the standpoint of maritime security as an array of the complex interplay of various 
factors and whether it fits the current and future challenges of maritime security. It fur-
ther examines the relevance of UNCLOS from a maritime security standpoint. This chap-
ter tries to define maritime security, evaluates the approach of UNCLOS in maintaining 
maritime security, and assesses the interplay between UNCLOS and state maritime secu-
rity responses. It argues that maritime security is a mix of state and non-state threats and 
activities. This supports the argument that emerging threats and activities at sea represent 
a paradigm shift in international law of the sea. It asks the critical and well-timed ques-
tion of whether UNCLOS can help with maritime security or if new tools and conven-
tions are needed to strengthen ocean security. This is a question of our times and for future 
generations.

The second chapter by Christian Bueger and Timothy Edmunds builds on Bueger’s 
2015 article, which was one of the earliest efforts to gain new insights and rebuild the frame-
work for maritime security and discusses the issues of international maritime security as 
an important policy concern. This shift in thinking has led researchers and academics to 
re-examine the traditional and historical conceptions of maritime security from a new per-
spective based on its novel challenges and in providing a timely solution. It looks into the 
history and gives a comprehensive account of the various maritime security threats and 
different approaches regarding maritime security discussions centered in and on the mar-
itime security agenda. It argues that sea-blindness will obscure potential sectors of growth 
significant to the innovative development of international interaction, growth of the blue 
economy, overall ocean governance, and the maintenance of political order at sea. For that, 
local level capacity-building is the utmost priority among the various stakeholders in their 
maritime security agenda. It investigates the intriguing problems maritime security con-
cerns pose in broader discourses within international relations and the study of security. 
The link between the global maritime domain and the practice of international law while 
also maintaining national interests, security, and development, the priority areas have been 
explored in this chapter at a great length. There are practical institutional challenges, for 
which there is an urgent need for revamping institutional cooperation, which has been 
astutely highlighted in the book.

In the third chapter, Richard Barnes and Mercedes Rosello go further into mari-
time security, the challenges of illegal, unreported, and unregulated (IUU) fishing, and 
the international fisheries law dealing with IUU Fishing. The topics of this study are more 
complex international fisheries and criminal offenses, which are harder for authorities to 
stop. The chapter digs further into the relationship between fisheries and security prob-
lems (human, maritime and environmental). The authors move the conversation forward 
by bringing up the topic of fisheries regulation and management in the context of maritime 
security within the domain of UNCLOS, demonstrating how this might have a disruptive 
influence on maritime security as a whole. This chapter discusses different conceptualiza-
tions of maritime security based on nature, approach, and understanding of the term. It 
thus highlights the broken window theory, which suggests that more serious disorder can 
result from breaches of lower-level rules and standards, to reach a simpler explanation of the 
IUU fishing problem and the ensuing maritime security threats. Destabilizing and com-
petitive harvests are typically the result of poorly managed and ill-organized fishing. This 
might jeopardize the safety of the food supply. Fisheries resource depletion shall give rise 
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to resource conflict and ultimately pose a significant threat to food security. The rising ten-
sions between and among the states due to the limited availability of fisheries resources is 
a problem. Examples of conflicts between the British and the French fishers suggest that 
the resource conflict was real, and the navies of both States had to intervene to restore 
peace and order at sea. As an alternative, a conceptual framework is utilized to illustrate 
the need for a certain level of “ joined-up thinking.” Conflicts over resources may also be 
a component of a more complicated security situation that can quickly escalate into more 
severe conflict and pose dangers to human security. The “Scallop War” between the UK and 
France in 2018 and the territorial dispute in the South China Sea have been used as exam-
ples to stress more on this pressing issue. The link between IUU fishing and criminality has 
also been widely discussed, providing examples from Indonesia and Australia, and estab-
lishing that fisheries crimes are often related to other crimes such as human trafficking, 
forced labor, and other unauthorized acts on board. While discussing the issue of criminal-
ity, however, the authors maintain that there is limited availability of literature and data on 
the issue, which remains a point for further research.

Chapter 4, by Volker Roeben, highlights the rules of legal reasoning and interpreta-
tion, the grammar, the legal language, the structure of legal argumentation in the con-
text of the disputes, and the claims under the law of the sea as part of the maritime security 
discourse. This chapter refers to the South China Sea Arbitration to reflect on the various 
approaches in a particular dispute regarding the Exclusive Economic Zone (EEZ). Chap-
ters five and six by Anna Petrig and Kara Chadwick, respectively, deal with the novel issues 
of maritime crimes, naval operations, and the use of unmanned maritime systems, tak-
ing the discourse further into a new zone of the crimes of the future and how UNCLOS will 
deal with them. This is a paradigm shift, and the author asks whether the new paradigms 
require new treaties and conventions.

Other chapters in this book address the equally critical issue of ships without nation-
ality and the ensuing marine security threats, including maritime piracy, maritime bound-
ary disputes, and maritime terrorism and port security, by experts and cover a wide range 
of topics. The last chapter, by Prof. Keyuan Zou, offers a seasoned insight into the issues of 
non-traditional maritime security threats, which have grown significantly in recent years 
due to a rise in sea piracy and maritime boundary delimitation in the South China Sea. 
The littorals contiguous to the South China Sea may be at odds with each other regard-
ing claims within continental shelves and EEZ, resulting in disputes regarding overlap-
ping maritime boundaries and sovereignty claims. In this chapter, Prof. Zou significantly 
discusses at length the practical difficulties arising from conflicting claims of the coastal 
states adjacent to the South China Sea about the exercise of sovereign rights of States’ safety 
of navigation at sea, the challenges of piracy, and the Code of Conduct for the South China 
Sea. Analyzing the security situation in and around the South China Sea reveals the pres-
ence of both cooperative and adversarial efforts at play. Peace and order at sea act as a pre-
condition to upholding holistic maritime security, and it is necessary to have a case for 
regional cooperation. This is because a single state’s national security challenges cannot 
be adequately handled by a single state alone. Prof. Zou adds that these littorals must work 
together to achieve peace and security in the region.

This book is a fascinating and highly comprehensive analysis of several significant 
issues posed in modern maritime security and the law of the sea, as well as crucial issues 
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like fisheries management, piracy, armed robbery, and the use of unmanned maritime sys-
tems at sea, etc. While keeping the readers engaged with case studies and examples, this 
meticulously researched work compiles and assesses a richness of domestic and global 
experience in an age of vividly changing power dynamics at sea, as there is a profound 
need to re-evaluate established traditions. With a quite timely and apt choice of examples, 
the book manages to convey the complexities of the law of the sea and maritime security 
threats in a new, vibrant, and fascinating way. Despite its modest size, this book contains 
a treasure of information and a definitive study of the complex, perplexing, and dynamic 
conceptions of maritime security threats. There is a wealth of resources here for individu-
als interested in maritime security and its interaction with the law of the sea. This book will 
be valuable for researchers, legal practitioners, regulators, adjudicators, policymakers, and 
academics on the issue of maritime security and the law of the sea and other international 
law professionals throughout their careers. It provides insight into the evolving global legal 
system required to deal with ever-growing challenges in the maritime domain. It exam-
ines current maritime security concerns and the need for comprehensive global responses 
to them in great detail. Maritime security concerns and other dangers are intertwined, and 
this book aims to increase awareness of this link. There aren’t many simple solutions to 
complex maritime security concerns. Against this backdrop, the book has done an excel-
lent job with its insightful and thought-provoking assessment of today’s most critical issue 
facing the global maritime domain and its possible remedies. This book is essential to mar-
itime security studies and enhances awareness of the maritime domain as a worldwide con-
cern in the twenty-first century.

—Tarique Faiyazand Balraj Kaur Sidhu, 
Indian Institute of Technology Kharagpur

The Development of the European Union (EU) as a Sea-Policy Actor
Laursen, Finn. Northampton: Edward Elgar Publishing, 2020. ISBN: 978-1-8391-0124-3. 240 pp.

Finn Laursen, an honorary professor at the University of Southern Denmark, pub-
lished the Development of the European Union (EU) as a Sea-Policy Actor in 2020 with 
Edward Elgar Publishing. This masterful book framed 12 chapters with comprehensive fig-
ures, charts, and maps within a total length of 240 pages.

The author placed an analytic consideration on political science theories, classical 
integration theories, neo-institutionalist integration theories, and regional theories to dis-
cuss the initiation and development of four maritime and marine pillars in the EU’s fisher-
ies, maritime transport, marine environment, and maritime safety policies. Each chapter 
explains in detail the historic details of policy and development over time, exploring related 
regulations, court discussions, and case studies.

The bibliographies are placed at the end of each chapter, highlighting primary and sec-
ondary resources and considerable explanatory notes. The literature is lucid, well organ-
ized, and richly resourced in content. Last but not least, the author has richly framed his 
analysis within tables or individual boxes that make the concept comprehensive for new-
comers, scholars, and researchers.

The study begins with an introduction to the Treaty of Rome in 1957, which estab-
lished the European Economic Community (EEC), and the Treaty of Maastricht, which 
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constituted the EU in 1993 up to the latest major treaty reform and the Treaty Lisbon 
in 2009. Furthermore, the study considers the main policies, law-making procedures, 
and development plans on the Common Fisheries Policy (CFP), the Common Maritime 
Transport Policy (CMTP), marine environmental and safety policies as well as security 
and defense operations and developments. The author believes the security and safety 
operations:

has given the “Blue Europe” a naval dimension. The functional scope of the Blue Europe has 
expanded over time and there have been efforts to improve the institutional capacity. How-
ever, the institutional capacity remains weak when it comes to naval operations because 
this latest component of the Blue Europe has largely not adopted the so-called Community 
method used for the initial EU sea and ocean-related policy.

In this regard, chapter 3 focused on the “Blue Europe.” It looks at the treaties from the basis 
of EU integration. This discussion seeks to bring about an understating of the constitutional 
basis of the “Blue Europe” to evaluate the outcome of EU development over time.

Dr. Laursen stated:

Today, the EU has become an important marine and maritime policy actor. It has also 
become an important global actor in these areas. The treaty base has been rather flexible, 
and some adaptions took place in some of the treaty reforms which followed the found-
ing treaties after [the] 1950s. Since the EU can only do what is allowed to the treaties, it is 
important to trace the development of this basis over time.

Chapter 4 is dedicated to a study of the United Nations Convention on the Law of the 
Sea (UNCLOS) along with an analytical review of EU leadership in developing UNCLOS. 
The chapter addressed the EEC’s position in UNCLOS I and II as the first pillars of the 
development of UNCLOS III. The analysis continued to evaluate the community’s fluency 
in implementing sea policies in fishing resources, maritime transport, the safety of ship-
ping, and the prevention of marine pollution. The author followed up with the CFP devel-
opment and reforms in chapters 5 and 6. The Common Maritime Transport Policy (CMTP) 
and developments were introduced in chapters 7 and chapter 8, which explored marine 
environmental actions, treaties, and conventions. Also addressed was the EEC’s position to 
implement, adopt and develop marine environmental and safety policies from 1972 to 2020.

Chapters 9 to 11 studied the EU policy on marine and maritime safety policies as well 
as naval cooperation and defense developments, including combatting at sea piracy, espe-
cially off the coast of Somalia, and illegal immigration and smuggling in the Mediterranean 
Sea, the EU NAVFOR naval operation Atalanta in 2008, the EU NAVFOR MED operation 
in 2015, and Frontex operation Triton. This chapter included interesting figures, maps, and 
charts. An expansion of the author’s analysis to include a wider scope of maritime zones 
would an indispensable asset to maritime scholars.

This analysis ends with explanations regarding international relations theories, liberal 
intergovernmentalism, neo-functionalism, and neo-institutionalism on the four pillars of 
marine and maritime policies in the EU. The study approached the conclusion positively to 
cover the research questions and all objectives.

—Sayedeh Hajar Hejazi, Research Intern, 
Journal of Territorial and Maritime Studies
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The Journal of Territorial and Maritime Studies (JTMS) is soliciting submissions for 
its Summer/Fall 2023 issue. JTMS is an interdisciplinary journal of research on territo-
rial and maritime issues sponsored by the Northeast Asia History Foundation with edito-
rial offices hosted by Yonsei University in South Korea. The journal provides an academic 
medium for the announcement and dissemination of research results in the fields of his-
tory, international law, international relations, geography, peace studies, and any other rel-
evant discipline as they pertain to terrestrial and maritime territorial issues. The journal 
covers all continental areas across the world, and it discusses any territorial and maritime 
subjects through the various research methods from different perspectives; moreover, prac-
tical studies as well as theoretical works, which contribute to a better understanding of ter-
restrial and maritime territorial issues, are encouraged.

For consideration in the Summer/Fall 2023 issue, manuscripts should be submitted 
electronically to jtms@yonsei.ac.kr by February 1, 2023. Submitted papers should include 
four major sections: the title page, structured abstract, main body, and references. The title 
page should contain the title of the paper, the author’s name, the institutional affiliation, 
and keywords. To be considered, Manuscripts must follow the JTMS style guide availa-
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address provided above.
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http://www.journalofterritorialandmaritimestudies.net/

JTMS Call for Blog Entries
The blog of the Journal of Territorial and Maritime Studies welcomes submissions for 

blog entries. This forum is intended to discuss topics related to recent territorial and mar-
itime news, research, and policy. It is hoped that this blog will help bring a fresh perspec-
tive on how to deal with territorial and maritime issues and the complexities these issues 
present.
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Those wishing to submit a blog post can send their post to jtms@yonsei.ac.kr along 
with the author’s contact info, bio, and a recent photo.

Style Guide

General Guidelines
JTMS is a scholarly journal. Paragraphs must be fully developed without contractions, 

first and second person pronouns, repetition, jargon, sexist language, awkward syntactical 
constructions. Use a limited number of succinct headings and subheadings that are under-
lined or italicized as appropriate. Carefully honed style that is in a mellifluous prose is as 
important as substantive content. JTMS recommends authors ask colleagues whose writing 
style they respect for help with review and revision. Please note that all accepted material is 
subject to editorial emendation.

Length: Research articles should be no more than 9,000 words, commentary essays no 
more than 4,000 words and book reviews no more than 2,000 words.

Format: Research should be saved as Microsoft Word document formatted Times New 
Roman, 12-point font, double-spaced. There should be generous margins, no right-hand 
justification, and pages numbered consecutively.

Title Page: Title page must include 1.) the title of the paper, 2.) author’s contact infor-
mation including name, affiliation, address, phone number, fax number, email address, 3.) 
A structured abstract (see samples below) and few key words of the paper.

Biography: Author’s biographical statement (75 words or less) must be underneath 
his/her contact information. This will be edited and published in the Journal of Territorial 
and Maritime Studies.

Headings: JTMS uses three levels of headings. Major headings (heading level 1) are 
center justified in bold with no indentation of the first sentence following the heading. Sec-
ondary heading (heading level 2) is left justified in italic with the first sentence after the 
heading indented. Tertiary heading (heading level 3) is left justified in italic with the first 
sentence after the heading beginning on the same line.

Tables & Figures: Insert each table or figure on a separate page at the end of the text. Indi-
cate the position of the table or figure in the text (e.g., Insert Table 2 here). The page contain-
ing the table or figure should be placed after the page that first references the table/figure in the 
text. Authors have the responsibility of providing high quality figures and images in tiff format 
and with a resolution of 800 dpi or higher. Supporting materials may be submitted as hard cop-
ies for scanning or through e-mail submission. Please forward all materials to the editor.

Endnotes: Use full citation endnotes with no bibliography or reference list. Endnotes 
should be brief, used sparingly, and consecutively numbered with superscript Arabic num-
bers. Please convert all footnotes to endnotes.
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1.  Robert Jervis, The Meaning of the Nuclear Revolution: Statecraft and the Prospect of 

Nuclear Armageddon (Ithaca, NY: Cornell University Press, 1989), p. 167.
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2nd Non-Consecutive Endnote
2.  Jervis 1989, p. 160.
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3.  Ibid., p. 50.
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2.  David Karl, “Proliferation Pessimism and Emerging Nuclear Powers,” Interna-
tional Security 21(3) (1996–97), p. 89.

Website

3.  Sangwon Yoon and David Lerman, “Hagel Calls on North Korea to Tone Down Rhet-
oric,” Bloomberg News, April 11, 2013, http://www.bloomberg.com/news/2013-04-10/south-
korea-braces-for-possible-missile-test-from-north-today.html, accessed January 21, 2014.

Legal Case Citations

Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. 
Bahrain), Merits, Judgment, I.C.J. Reports 2001, pp. 101102, para. 205.

Non-consecutive citations:

ICJ Reports 1978, supra note 18, p. 50, para. 102.

Newspaper Article

4.  Andrei Lankov, “Stay Cool. Call North Korea’s Bluff,” New York Times, April 9, 2013.

Footnote

5.  The classic optimist-pessimist debate can be found in Scott Sagan and Kenneth 
Waltz, The Spread of Nuclear Weapons: An Enduring Debate, 3d. ed. (New York: W.W. Nor-
ton & Company, 2013). For detailed surveys of the literature more generally, see Peter Lavoy, 
“The Strategic Consequences of Nuclear Proliferation: A Review Essay,” Security Studies 4(4) 
(1995), pp. 695–753; and Francis Gavin, “Politics, History and the Ivory Tower-Policy Gap in 
the Nuclear Proliferation Debate,” The Journal of Strategic Studies 35(4) (2012), pp. 573–600.

One File: Submit the paper as one file in the following order: Title, Structured Abstract, 
Text, Endnotes, Tables and Figures, and Biographical Statement.

Structured Abstract

Article Classification: JTMS categorizes articles into the following 6 classifications: 
Research Paper, Viewpoint, Technical Paper, Conceptual Paper, Case Study, and General 
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Review. Please write one of the categories in which your paper belongs on the article title 
page.

The article title page must include a structured abstract with 4–5 of the following sub-
headings: 1.) Purpose, 2.) Design/Methodology/Approach, 3.) Findings, 4.) Practical Impli-
cations, 5.) Originality/Value. The structured abstract, including keywords and article 
classification, must be 200 words or less.

Structured Abstract Samples

Sample 1
Article Type: Research Paper
Purpose—Some scholars imprint an academic discipline by their contribution to the 

manner in which people think and research, namely, by putting forward novel concepts 
and insights. The purpose of this paper is to examine the impact of Sumantra Ghoshal’s 
work on the study of subsidiaries and multinational enterprises and organizational formats 
for foreign operations.

Design, Methodology, Approach—A bibliometric study on Bartlett and Ghoshal’s 
well-known book Managing Across Borders: The Translational Solution is performed to 
assess its impact in international business (IB) research. The entire record of publica-
tions in the top leading IB journal, Journal of International Business Studies (JIBS), is 
examined.

Findings—Theoretically supported, Ghoshal’s work was keenly influenced by his cor-
porate experiences and his constant questioning of the dominant theories and assump-
tions. The analyses in this paper show the impact of the work on the “transnational 
solution,” namely, on the understanding of multinationals and subsidiaries, thus being one 
of the most notable contributions for IB research over the past 20 years.

Practical Implications—Useful for graduate students and in writing a literature review, 
this paper presents an interesting manner to examine a scholar’s and a theory’s impact on 
a discipline.

Originality, Value—This paper presents an extensive bibliometric analysis of research 
published over a time span of 22 years in international business studies.

Sample 2

Article Type: Research Paper
Purpose—While many studies on institutional environment have primarily focused 

on the influence of the host country environment, limited insights have been offered on 
how the different dimensions of home institutions affect firm internationalization. This 
paper aims to fill this gap by investigating the effects of regulatory institutions at home.

Design, Methodology, Approach—Using country governance quality to proxy qual-
ity of regulatory institutions, this study attempts to reveal how regulatory institutions at 
home facilitate a multinational enterprise’s (MNE’s) international expansion and why the 
influence differs in different country clusters. Using hierarchical linear modeling and clus-
ter analysis, proposed hypotheses were tested with a three-year panel 511 firms from 38 
countries.
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Findings—The results provide substantial support for authors’ hypotheses that MNEs 
with high governance quality at home are more engaged in internationalization than those 
with low governance quality at home. Moreover, differences in institutional effect do exist 
between country clusters.

Practical Implications—This study provides evidence that while country difference 
exists, governance quality at home can facilitate MNE’s expansion into foreign markets. 
This finding will help managers of any MNEs to consider country-level factors and evalu-
ate the governance quality at home before committing resources into foreign operations.

Originality, Value—Building on the institutional environment literature, this theory 
and results make original contributions by underscoring how the consideration of regula-
tory institutions at home can significantly improve understanding of institutional influ-
ence on MNEs. The findings have important implications for both international business 
researchers and managers of MNEs.


