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Editor’s Comments

Dear JTMS Readers,

We are pleased to present this summer/fall issue of JTMS with the world on
lockdown and engaged in efforts to reduce the impact of COVID-19. As a result,
borders that had been reduced in importance in a world of global commerce have
seen a resurgence in places like Europe. Travel bans have come into effect in what
may be interpreted as the securitization of a public health issue, also emphasizing
the importance of border control. At the same time, while some states wrestle with
the pandemic, some states at different points in their battle with the illness have
taken advantage of the preoccupation of other states to push territorial issues. In a
world such as this, JTMS is doing its utmost to highlight these issues and bring our
readers the most current research on maritime and territorial politics, security, his-
tory, and law. With this in mind, the summer/fall issue covers a range of topics that
we hope will interest our readers.

First, Arron N. Honniball examines the legal consequences of the USA’s illegal,
unreported or unregulated (IUU) fishing definition, including the lessons thereof
for all port and market states. He uses the 2019 Report to Congress to provide a case
study on limitations to U.S. trade measures addressing foreign states facilitating
IUU fishing. Comparative analysis to international fisheries law and other unilateral
practice provides wider lessons. Analyzing historic U.S. practice suggests forthcom-
ing reform. Honniball finds that excluding illegal fishing in foreign EEZs from the
identification and certification procedure is inconsistent with domestic and inter-
national policy objectives and that experimentation with a broader interpretation
of “genuine link” when identifying foreign flag states is highly questionable. He also
finds that procedural transparency and non-discrimination are improved when mar-
ket states highlight legislative gaps or report on states considered but not identified.
He concludes that reform of the U.S. definition may broaden trade measures affecting
foreign states wishing to retain market access.

Second, Fru Norbert Suh I shows how international regime complexity affects
coherence in understanding EU-Africa relations and how Africa has been able to
instrumentalize this condition. Building upon existing literature on EU-Africa with
a focus on international cooperation, democracy/human rights/good governance,
and international solidarity regimes, Suh considers complex regimes as any rule
agreement in EU-Africa relations that can be instrumental in promoting incoherence
and cracks in the relation owing to its ambiguity. Suh finds that international regime

Editor’s Comments 3



complexity favored three core political behaviors on the part of Africa: forum-
shopping, regime-shifting and strategic manipulation of values, showing that inter-
national regime complexity can sometimes be a source of agency or political expe-
diency for actors hitherto perceived as weak in global politics.

Third, Nitin Agarwala explains how the Bay of Bengal has been a fractured
region since the weakening of imperialism due to fear of re-colonization, lack of
trust, historical baggage and inward-orientation. Due to the rise of China and India,
the Bay has once again become an arena of activities forcing littoral states to engage
in a number of sub-regional groupings with the Bay of Bengal Initiative for Multi-
Sectoral Technical and Economic Cooperation (BIMSTEC) as the only intra-regional
grouping between South Asia and Southeast Asia. He explores whether BIMSTEC
can actually help the Bay to re-emerge as the “center of activities” and the possible
“route to course” for such a re-emergence. Using a comparative approach, Agar-
wala looks at various groupings in this region in general and BIMSTEC in particu-
lar, as a medium to help the Bay to achieve its lost unity and identity. This article
serves as an explanation of how the nations of South Asia and Southeast Asia, by
their concerted efforts of working together, can re-integrate the region to its earlier
glory.

Fourth, Osatohanmwen Anastasia Eruaga and Maximo Q. Mejia, Jr.’s, offering
addresses the growing concerns about the impact of private sector entities on the
sovereignty of states, especially in handling commonly shared challenges. Their
study involves an empirical investigation using multi-methods to analyze the reasons
and linked outcomes of applying Nigeria’s gun control to foreign vessels in the Gulf
of Guinea. Key informant interviews (n = 11) were conducted with subject matter
experts, while the views of seafarers were elicited through questionnaires (n = 44).
The study confirms that the domestic legal system remains significant and can alter
the level of influence of a transnational phenomenon (such as the Private Maritime
Security Company [PMSC] industry) by constraining their methods of operation,
also highlighting the reframing of PMSC services to fit within the characteristics of
the region. Eruaga and Mejia Jr.’s article aids in understanding international mar-
itime security governance as a complex adaptive system which may require changes
or responses.

Fifth, Chris O. Ikporukpo notes that, in spite of the globally accepted principle
of uti possidetis juris, which defines the inviolability of international boundaries,
boundary disputes continue to exist. Marine boundary disputes are particularly
complex and are usually exacerbated by the presence of economically viable natu-
ral resources, especially oil. Such disputes in many cases result in military buildup
and in some cases international wars. This article analyzes the interaction between
the presence of oil and the emergence of boundary disputes as a driver of milita-
rization in the Gulf of Guinea (GoG). Ikporukpo’s article is analytically descriptive,
depending essentially on descriptive statistics. Secondary sources including the pub-
lications of GoG countries and OPEC, along with many other works are cited, pro-
viding the required data. In order to provide a contextual background, he analyzes
three paradigms on maritime boundaries. These are mare liberum, mare clauseum,
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and regulated sea. He finds that all the maritime boundary disputes in GoG have
been driven by the presence of oil and gas, leading some countries to protect their
marine oil resources, resulting in an arms race in the GoG and armed conflict in a
few cases.

We would like to thank our editorial board, our authors, our peer reviewers
and you, our readers for their continued support. We look forward to bringing you
even more great research and continuing to develop and improve the research pro-
gram of JTMS.

Jongyun Bae
Editor
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Structured Abstract

Article Type: Research Paper.

Purpose—Existing scholarship addresses difficulties with international law’s
“definition” of IUU fishing but not those arising from unilateral definitions. This
article examines the legal consequences of the USA’s IUU definition, including the
lessons thereof for all port and market states.

Design, Methodology, Approach—The 2019 Report to Congress provides a case
study on limitations to U.S. trade measures addressing foreign states facilitating
IUU fishing. Comparative analysis to international fisheries law and other unilateral
practice provides wider lessons. Analyzing historic U.S. practice suggests forthcom-
ing reform.

Findings—Excluding illegal fishing in foreign EEZs from the identification and
certification procedure is inconsistent with domestic and international policy objec-
tives. Experimentation with a broader interpretation of “genuine link” when iden-
tifying foreign flag states is highly questionable. Procedural transparency and non-
discrimination are improved when market states highlight legislative gaps or report
on states considered but not identified.
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Practical Implications—The definition of IUU fishing is instrumental in the
design of trade measures. Reform of the U.S. definition may broaden trade measures
affecting foreign states wishing to retain market access.

Originality, Value—This analysis assists scholars and policy makers in evalu-
ating the rights of market states. Unilateral and regional trade measures are shaping
the evolving role of market states in fisheries law.

Keywords: due diligence, EEZ, flag state, IUU Fishing,
Moratorium Protection Act, stateless vessel, trade measures

I. Introduction'

On September 19, 2019, the USA’s National Oceanic and Atmospheric Admin-
istration (NOAA) publicly released its 2019 biennial report to Congress, Improving
International Fisheries Management,? identifying Ecuador, Mexico and the Republic
of Korea as states whose vessels are reportedly engaged in illegal, unreported or
unregulated (IUU) fishing activities under Section 609(a) of the High Seas Driftnet
Fishing Moratorium Protection Act.?

The biennial identification of foreign states is the first step in the USA’s uni-
lateral three-step identification and certification procedure which analyzes the
enforcement of international fisheries law by foreign states. The USA will take meas-
ures against any state receiving a negative certification, including the closure of U.S.
ports and U.S. markets to that state’s fishing vessels, catch and fishery products.*
Additional economic sanctions may also be imposed.” The USA is not unique in
imposing such trade measures. The EU,® as well as numerous Regional Fisheries
Management Organizations (RFMOs),” also identify non-cooperating or non-
compliant states that may be subject to comparable trade measures.

Nonetheless, unilateral measures in pursuit of a global common interest, i.e.,
“ending” TUU fishing,® may raise questions of legitimacy, sufficiency or coherence
if domestic laws and policies substantially differ from their purported international
law and policy basis. Systemic differences may first and foremost arise from different
definitions of IUU fishing. Unlike the EU’s practice, which largely follows the inter-
national law “definition” of IUU fishing in the International Plan of Action to Prevent,
Deter, and Eliminate Illegal, Unreported and Unregulated Fishing (IPOA-IUU),’ the
USA has prescribed a definition of IUU fishing that is fundamentally different in
scope. To highlight this difference and its legislative impact, this article first intro-
duces the USA’s identification and certification procedure (Part II). More specifi-
cally, this article addresses the consequences and acceptability of the U.S. definition
of IUU fishing as not including vessels engaged in illegal fishing in the waters under
the jurisdiction of a foreign state.

A novel section in the 2019 Report to Congress entitled “Concerns with China’s
Fishing Practices™ is then both demonstrative of such a legislative gap and the cur-
rently hobbled U.S. response (Part ITIT). When the USA implements the identification
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and certification procedure, the U.S. definition of IUU fishing precludes consider-
ation of alleged widespread illegal fishing by Chinese-flagged vessels in the exclusive
economic zones (EEZs) of foreign states. States have a certain degree of flexibility
in defining IUU fishing." However, this practice demonstrates that the current def-
inition results in an identification and certification procedure that is inconsistent
with U.S interests and is insufficient to address the USA’s global policy objectives
and responsibilities. The lessons learned should promote U.S. legislative reform and
equally assist other market states in designing unilateral measures that properly
address a global common interest.

The 2019 Report to Congress also raises concerns with IUU fishing by stateless
vessels with the “characteristics” of Chinese flagged vessels (Part IV). The identifi-
cation and certification procedure seeks to address poor governance by foreign states.
Given the lack of an attributable flag state for vessels without nationality, state-to-
state trade measures targeting flag states should exclude IUU fishing by vessels with-
out nationality. Any possible trade measures against a flag state on the basis of the
“characteristics” of stateless vessels is inappropriate.

This article concludes with the way forward for the USA and other states adopt-
ing unilateral trade measures to combat IUU fishing (Part V). Wider lessons on
ensuring transparent and unbiased implementation of market state measures are
also raised.

Finally, this article focuses on China because it is the subject of the new “con-
cerns” section of the 2019 Report to Congress. An independent IUU Fishing Index
also ranked China as the worst performing flag state in 2019 (excluding landlocked
states).'” But, it is not the objective of this paper to address the factual basis of
NOAA'’s concerns, nor the Chinese response. The arguments below concern the
appropriate substantive design of trade measures. These design arguments do not
affect the market states’ procedural discretion in implementation, nor suggest China
must be identified.

II. Existing Tools: U.S. Identification
and Certification of States Engaged in IUU Fishing"”

Through the High Seas Driftnet Fisheries Enforcement Act'* and the High Seas
Driftnet Fishing Moratorium Protection Act” the USA has given itself a legal tool to
address foreign states or fishing entities that engage in IUU fishing.' This mechanism
involves three steps.

First, having collected and analyzed data from various sources, the USA will
identify foreign states “whose vessels engaged in illegal, unreported, or unregulated
fishing.”" States may also be identified for certain violations of REMO measures to
which the USA is a party, or for not effectively regulating IUU fishing in a fishery
where no RFMO exists.”®

U.S legislation sets minimum standards on what should be in the U.S. definition
of IUU fishing."” Implementing regulation then defines IUU fishing:
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Illegal, unreported, or unregulated (IUU) fishing means:

(1) In the case of parties to an international fishery management agreement to
which the United States is a party, fishing activities that violate conservation and
management measures required under an international fishery management
agreement to which the United States is a party, including but not limited to
catch limits or quotas, capacity restrictions, bycatch reduction requirements,
shark conservation measures, and data reporting;

(2) In the case of non-parties to an international fishery management agree-
ment to which the United States is a party, fishing activities that would under-
mine the conservation of the resources managed under that agreement;

(3) Overfishing of fish stocks shared by the United States, for which there are
no applicable international conservation or management measures, or in areas
with no applicable international fishery management organization or agreement,
that has adverse impacts on such stocks; or,

(4) Fishing activity that has a significant adverse impact on seamounts,
hydrothermal vents, cold water corals and other vulnerable marine ecosystems
located beyond any national jurisdiction, for which there are no applicable con-
servation or management measures or in areas with no applicable international
fishery management organization or agreement.

(5) Fishing activities by foreign flagged vessels in U.S. waters without authori-
zation of the United States.?

The U.S definition delineates the scope of identification and thus the U.S procedure
and trade measures. This definition differs from the international definition found
in the IPOA-IUU. The IPOA-IUU does not provide a universally accepted legal def-
inition of IUU fishing, but it does provide an “authoritative description of the types
of activities that states wish to legally constrain.”? IUU fishing is defined as:

10

3.1 Illegal fishing refers to activities:

3.1.1 conducted by national or foreign vessels in waters under the jurisdiction
of a State, without the permission of that State, or in contravention of its laws
and regulations;

3.1.2 conducted by vessels flying the flag of States that are parties to a relevant
regional fisheries management organization but operate in contravention of the
conservation and management measures adopted by that organization and by
which the States are bound, or relevant provisions of the applicable international
law; or

3.1.3 in violation of national laws or international obligations, including those
undertaken by cooperating States to a relevant regional fisheries management
organization.

3.2 Unreported fishing refers to fishing activities:

3.2.1 which have not been reported, or have been misreported, to the relevant
national authority, in contravention of national laws and regulations; or

3.2.2 undertaken in the area of competence of a relevant regional fisheries
management organization which have not been reported or have been misre-
ported, in contravention of the reporting procedures of that organization.

3.3 Unregulated fishing refers to fishing activities:
3.3.1in the area of application of a relevant regional fisheries management
organization that are conducted by vessels without nationality, or by those flying
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the flag of a State not party to that organization, or by a fishing entity, in a man-
ner that is not consistent with or contravenes the conservation and management
measures of that organization; or

3.3.2 in areas or for fish stocks in relation to which there are no applicable con-
servation or management measures and where such fishing activities are con-
ducted in a manner inconsistent with State responsibilities for the conservation
of living marine resources under international law.*

For example, the U.S. paragraph 4 on unregulated fishing activities that impact
vulnerable marine ecosystems is arguably broader in some respects than paragraph
3.3.2 of the IPOA-IUU. In the words of one objecting state, it goes beyond interna-
tionally agreed binding standards and a failure to meet non-binding standards found
in UNGA resolutions or FAO guidelines should not be defined as IUU fishing.”
This author does not take a position on that debate, but it does highlight the differ-
ences of opinion on whether an activity is conducted “in a manner inconsistent with
State responsibilities”—an explicit requirement under the IPOA-IUU definition but
not the U.S definition. For proponents of treating some unregulated fishing as similar
to illegal fishing for the purposes of imposing measures, that requirement is a neces-
sity of the IUU definition.?* For others,” imposing U.S. standards without any ref-
erence to flag state responsibilities would likely be circumspect as supporting an
assertion to high seas fishing denied to foreign states.

There are two relevant points for this paper on which the U.S definition of ITUU
fishing is narrower than the international definition. First, the conduct of vessels
without nationality is not included. As NOAA points out, the international definition
may, for example, be used to identify vessels engaged in IUU fishing that should be
denied port entry under the Port State Measures Agreement®® and U.S law.*” That
would include the conduct of vessels without nationality. But these vessels would
be inappropriate to include in any definition of IUU fishing used to identify respon-
sible flag states. Vessels without nationality are by definition lacking in the “genuine
link” required to hold any flag state accountable.” This demonstrates that the def-
inition of IUU fishing in domestic law need not be identical to the international def-
inition.

Second, the U.S. definition includes illegal fishing activities in waters under the
jurisdiction of the USA (para. 5), but does not, in general, include illegal fishing in
the waters under the jurisdiction of a foreign state (IPOA-IUU, para. 3.1.1). This
also excludes fishing activities that are unreported or misreported to foreign coastal
states (IPOA-IUU, para. 3.2.1), which for convenience is treated by this article as a
form of illegal fishing.

Therefore, by design, the U.S. identification procedure can only consider illegal
fishing in foreign EEZs if that conduct is also in violation of (U.S., para. 1I; IPOA-
IUU, paras. 3.1.2-3.1.3, 3.2.2)—or undermines the effectiveness of (U.S., para. 2;
IPOA-IUU, para. 3.3.1)—conservation and management measures (CMMs) adopted
by an REMO to which the USA is a party.*® In light of the 2019 Report to Congress,
this paper will return to the topic of whether it remains appropriate to exclude illegal
fishing in the waters under the jurisdiction of a foreign state (Part III) or vessels
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without nationality (Part IV) from a definition of IUU fishing that “establishes a
process to identify and certify nations [...] to promote sustainable fishing activities
by their vessels.”

In short, the U.S. definition of IUU fishing is limited to fishing activities that
directly infringe upon U.S. fisheries interests, apart from activities that impact vul-
nerable marine ecosystems (VMEs) located outside an RFMO area. Foreign flag
states undermining sustainable fisheries globally, in fisheries in which the USA does
not have a stake, cannot be identified—with the exception of deep-sea fishing shown
to impact VMEs.

Following identification, the second stage involves notification and consultation
of the identified state. The purpose is to encourage the state “to take the appropriate
corrective action.”

The third and final stage involves U.S. certification of whether the foreign state
has taken sufficient corrective action to address the IUU fishing activities.”> The
next Report to Congress after identification should include this certification; positive
for states that address the IUU fishing activities, negative for those which cannot
provide sufficient evidence of actions taken. If a certification decision cannot be reached
in time, a discretionary shipment-by-shipment market entry procedure could apply
to fish or fish products from the vessels of the identified but uncertified state.**

When a state receives a negative certification, its flagged-vessels and the state’s
catch and fishery products may be subject to U.S. restrictions on importation® and
the denial of port entry or other port privileges.*® Additional economic sanctions
may be imposed if the previous measures prove unsuccessful, or the targeted state
retaliates.”” Additional economic sanctions may “prohibit the bringing or the impor-
tation into the United States of any products from the offending country for any
duration as the President determines appropriate and to the extent that such pro-
hibition is sanctioned by the World Trade Organization [...] or the multilateral
trade agreements.”®

By denying a foreign state market access for its fish or fish products, or ports
access for fishing vessels flying its flag, the USA hopes to persuade the foreign state
to adopt reform and to exercise effective flag state jurisdiction. The USA has, in
principle, the right to exercise jurisdiction over foreign vessels or products seeking
access to American ports or the American market.* Furthermore, if the USA limits
itself to exercising its own international law rights, in a manner consistent with its
other obligations under international law, these measures are an exercise of retorsion
and not countermeasures.*’ As an internationally lawful—but unfriendly—act, retor-
sion is distinguishable from countermeasures by the fact retorsion does not require
any prior violation of international law by the targeted state.”

A clear legal basis and the lack of any need to demonstrate the foreign state vio-
lated international law would provide the U.S. with considerable discretion in which
states it identifies and the process or threshold it uses for identification. Hence, the
USA may use a broader definition of IUU fishing for its identification and certifi-
cation procedure. Defining deep-sea fishing that impacts VMEs as IUU fishing only
imposes stricter conservation standards for fishery products exported to the U.S.
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market, or for fishing vessels visiting U.S. ports. It does not define IUU fishing for
the purposes of any extraterritorial regulation,*? nor impose any countermeasures
that would require demonstrating the flag state has first violated international law.

Questions of legality may however arise upon whether these rights are imple-
mented in a manner consistent with the USA’s other obligations under international
law, notably limitations in international trade law. Similar port state and market
state measures have been challenged under the General Agreement on Trade and
Tariffs (GATT).* Of particular contention are the requirements in the chapeau to
Article XX, whereby a measure must not be unduly restrictive on trade and must
not unjustifiably discriminate against GATT parties. World Trade Organization
(WTO) law appears to allow considerable space for unilateral trade measures com-
batting IUU fishing, if properly designed and implemented.**

The USA implements other comparable identification and certification proce-
dures to address other global common interests. These may overlap with the ITUU
fishing identification procedure. For example, the highly destructive nature of large-
scale pelagic driftnet fishing is recognized by the international community.* The
proactive response of the USA, including its unilateral trade measures, played no
small part in building multilateral consensus and giving effect to the global mora-
torium found in non-binding UNGA resolutions.*® States “whose nationals or vessels
conduct large-scale driftnet fishing beyond the exclusive economic zone of any
nation” may therefore be identified.*” Again, the applicable fish and products from
that state may be subject to import prohibitions or greater documentation require-
ments. The fishing vessels of identified states are denied port entry or other port
privileges. Additional economic sanctions are again possible.*®

Another comparable procedure addresses the bycatch of protected living marine
resources (PLMR).* This includes very specific requirements for reviewing foreign
laws, such as “in the case of pelagic longline fishing, includes mandatory use of circle
hooks.” It is interesting to note the 2019 Report to Congress also highlights the pos-
sible expansion of this procedure to address seabird conservation as a “global con-
cern.” In the case of special interests such as shark conservation, identification by
the USA may actually occur under the procedure for IUU fishing, PLMR or an addi-
tional high seas shark conservation comparability procedure.*

Finally, in practice the USA has rarely resorted to imposing measures because
foreign states are generally given a positive certification in the Report to Congress
following identification for IUU fishing. An exception occurred in 2017 when Mexico
received a negative certification for IUU fishing (U.S. definition, paras. 3 and 5).*
Mexican-flagged vessels fishing in the Gulf of Mexico were subject to denial of U.S.
port access and services.” An earlier case involving Italian large-scale driftnet fishing
vessels resulted in Italy being identified, but an agreement on measures necessary
“to effect the immediate termination of Italian large-scale high seas driftnet fishing”
resulted in trade sanctions being avoided.”® From 1996 to 2015, Italian exports of
applicable fish and fish products to the USA were nonetheless subject to additional
documentation requirements.”® Turning to previous U.S practice on China, the 2009
Report to Congress identified China as having vessels engaged in IUU fishing activ-
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ities.”” As China took appropriate corrective measures, it was given a positive certi-
fication in the 2011 Report to Congress.™

II1. Existing Gaps: States Having Vessels
Engaged in Illegal Fishing in Foreign EEZs

The 2019 Report to Congress is the first occasion in which NOAA has included
a section highlighting allegations of IUU fishing by the vessels of one state which
do not fall within the U.S. definition of IUU fishing. The report summarizes alleged
illegal fishing and related activities by Chinese-flagged vessels in the EEZs of
Argentina, Senegal, Guinea, Sierra Leone, Guinea Bissau, Vanuatu, Micronesia,
Ecuador and Peru. NOAA’s research raised further examples indicating “a possible
pervasive problem from Chinese-flagged fishing vessels.” Previous reports included
“countries of interest,” but these were states that adequately responded to avoid
identification and not those responsible for IUU fishing activities excluded from
the U.S. definition.*

This is also a notable escalation in attention by Reports to Congress on illegal
fishing in foreign EEZs. Previously, at most the 2013 Report to Congress made passing
references to the activities of Ghanaian-flagged and Korean-flagged vessels in Liber-
ian waters,® and the 2009 Report to Congress raised concerns over activities excluded
by “the geographic scope and nature of alleged IUU fishing.”®* NOAA’s increasing
interest in China correlates with rising political and economic tensions between the
USA and China. But it also correlates with the significant expansion of China’s dis-
tant water fleet in terms of vessels and their catch, distance and fishing efforts in
foreign EEZs.

The major drawback of some forms of IUU fishing falling outside the identifi-
cation framework is that the formal procedure and consultations cannot by triggered.
In prescribing this geographic limitation in the U.S. definition of IUU fishing, the
trade measures, by design, discriminate between foreign states facilitating illegal
fishing that directly infringes upon U.S. fisheries interests and foreign states facili-
tating other illegal fishing. Including U.S. fisheries interests within the design of
trade measures, as opposed to NOAA’s discretion in the implementation of those
trade measures, is distinguishable and results in practices difficult to rationalize on
any other basis. Comparable EU practice does not discriminate between illegal fish-
ing in its design of trade measures, but still retains EU discretion in where it focuses
its attention for implementation.®* EU fisheries interests could be a factor for con-
sideration during implementation.

A comparison between China and Korea in the 2019 Report to Congress is illustra-
tive of this disconnect between NOAA’s IUU fishing concerns and the current design
of trade measures purportedly “to promote sustainable fishing activities by their ves-
sels.”® NOAA’s significant concerns with China’s control of a large number of vessels
illegally operating across a large number of maritime zones (IPOA-IUU, para. 3.1.1)
is prohibited from being considered for identification. And yet, Korea is identified
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because of NOAA’s relatively minor concerns with the adequacy of Korean sanctions
applied against two vessels (IPOA-IUU, para. 3.1.2; U.S. definition para. 1).° Inter-
national law does not dictate that state-to-state trade measures must combat all
forms of IUU fishing. Nonetheless this article will now argue that this discrimination
in the design of trade measures between states facilitating different forms of illegal
fishing does not serve the interests of the USA or the international community.

Reform is possible as the USA is not prohibited by international law from using
state-to-state trade measures to address states facilitating illegal fishing in foreign
EEZs. Indeed, Vietnam was notified under the EU’s non-cooperating states proce-
dure for, among other reasons, not controlling its vessels illegally fishing in foreign
EEZs.” The same can be said of U.S. domestic legislation, whereby the Moratorium
Protection Act does not prohibit NOAA from defining illegal fishing in foreign EEZs
as IUU fishing for the purposes of identification and certification.®®

In (re)designing trade measures, it was noted that the domestic definition of
IUU fishing is flexible (Part IT). However, in using a holistic definition as the starting
point envisaged by the IPOA-IUU,® states should then avoid significant differences
in definition without reason. States should be moving toward greater specificity on
the activities that constitute IUU fishing. Any unreasoned exception for an entire
form of IUU fishing further risks a fragmented and ineffective global response to
IUU fishing.”® In particular, exceptions that are inconsistent with the recognized
threats of IUU fishing—including in non-U.S. EEZs—will diminish the genuine and
rationale link between the identification and certification procedure and its objec-
tives.” This disconnect can result in prima facie arbitrary and unjustified discrimi-
nation, as highlighted in the 2019 China/Korea example.

More generally, Swan argues that ensuring consistency in defining basic terms
such as IUU fishing is one objective of domestic fisheries legislation.”” Departures
from consistency in basic terminology is discouraged because this may undermine
wider compliance with—and enforcement of—fisheries conservation and manage-
ment measures. The USA could hypothetically persuade all flag states to not facilitate
IUU fishing as currently defined in U.S. law. However, this could result in illegal
fishing under flags of non-compliance simply migrating to waters under the juris-
diction of foreign states, safe in the knowledge that identification and trade measures
are inapplicable. Rather than assisting those developing states without the necessary
resources and infrastructure to protect their waters from foreign illegal fishing,” the
current design of U.S. trade measures could perversely exacerbate their struggle.”

The question therefore becomes whether there are justified reasons for this sig-
nificant divergence in the definition of IUU fishing when adopting state-to-state
trade measures? For example, reasoning is apparent in the decision to exclude, as a
basis for identification, non-compliance with CMMs of REMOs to which the USA
is not a party. From the perspective of U.S. interests, “it could result in a nation’s
identification for violations of international measures to which the United States is
not bound, and was not involved in developing.””> That reasoning follows interna-
tional practice recognizing that a state is not necessarily bound by the measures of
such RFMOs,’® although certain states may still be bound via the UN Fish Stocks
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Agreement (including the USA).”” In terms of international interests, GATT may
otherwise raise concerns of discriminatory restrictions being applied to the foreign
state’s access to a fishery that the USA does not impose on itself.”®

These concerns do not arise in respect of the flag states’ obligations on illegal
tishing in foreign EEZs. The coastal state’s law provides the conservation and man-
agement measures binding upon all vessels conducting fishing activities in the EEZ,
regardless of flag state.”” In turn, both the SRFC Advisory Opinion and the South
China Sea Award held that UNCLOS imposes on flag states a due diligence obligation
to ensure its vessels are not illegally fishing in a foreign state’s EEZ.*° Soft law instru-
ments support this conclusion,® and EU notifications under the non-cooperating
states procedure interpret the flag state’s obligation as customary international law.**
Within the IPOA-IUU definition, para. 3.1.1 is the most well-defined and universally
accepted form of IUU fishing, including multilaterally agreed obligations on the flag
state. The U.S. definition thus excludes trade measures building on the clearest case
of a flag state not meeting established international obligations.®

This also undermines further U.S. objectives, namely, to remain a global leader
in sustainable fisheries where combatting IUU fishing is a global threat requiring
coordinated global action.? As a key market state in “the exploitation of fisheries
products globally,”® the USA recognizes it has a responsibility to combat IUU fish-
ing. Other large market states, including the EU, share this responsibility to not
allow their markets to support IUU fishing.’® The role of market states in interna-
tional fisheries law is in a state of flux, so market state leadership on state-to-state
trade measures is first and foremost gained through their appropriate design. The
2019 Report to Congress is further evidence that the current identification procedure
unnecessarily excludes a potential global threat to sustainable fisheries.” A design
that should not be followed by other market states.

Furthermore, it is generally accepted that environmental trade measures are
not purely altruistic but serve domestic economic interests such as protecting local
businesses and consumers.* This is not inherently wrong. Flag states also conduct
distant water fishing for geostrategic reasons unconnected to their economic or
social fisheries interests.*

However, limiting trade measures to IUU fishing activities that directly infringe
U.S. fisheries interests does not necessarily protect the domestic market or con-
sumers. For the U.S. fishing industry, foreign vessels may gain an unfair advantage
by operating under flag states unwilling or unable to enforce international fisheries
conservation and management measures.”” The current U.S. definition excludes
using trade measures to address the unfair advantages provided by flag states unwill-
ing to enforce legal requirements for fishing in foreign EEZs. By contrast, the more
recent Maritime SAFE Act” provides capacity building to foreign flag states that are
unable to enforce international fisheries conservation and management measures.”
Being based on the IPOA-IUU definition, this includes capacity development on
the ability to address illegal fishing in foreign EEZs.”> The current design of U.S.
trade measures is comparatively insufficient to level the playing field for the U.S.
fishing industry.
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NOAA is aware that this fundamental gap in the design of U.S. trade measures
arises from the domestic definition of IUU fishing in NOAA’s implementing regu-
lation and not the Moratorium Protection Act.®* In this author’s opinion, questions
of where unilateral action and resources should focus is a question best left to the
implementation of trade measures as opposed to their design. The 2019 Report to
Congress suggests that NOAA agrees. NOAA intends to redesign the identification
and certification procedure to include the flag state responsibilities for vessels ille-
gally fishing in the EEZ of foreign states:

NOAA will undertake a regulatory action to broaden, consistent with the statute,
its regulatory definition of IUU fishing for the purposes of identification under
the MPA to include situations where there is a clear pattern of vessels flagged to a
nation conducting fishing activities in the EEZ of other nations without authori-
zation of the respective coastal state. This will enable us, in future reports to Con-
gress, to identify any nation that meets those criteria.*

An analysis of previous Reports to Congress and subsequent domestic amend-
ments suggest that legislative reforms do actually occur after gaps are identified by
NOAA’s Reports to Congress. Early Reports to Congress included subsections on
“other” information. These noted a state’s non-compliance with REMO reporting
requirements, but also that this was not used for identification.’® This was because
U.S. law was unclear upon whether such non-compliance could form the basis of
identification “in the absence of some linkage to the activity of vessels.”” In 2013,
NOAA clarified its position by opting for the broader interpretation,* followed by
amendments in 2015 explicitly providing for the identification of states on the basis
of their own acts or omissions.”

Other limitations to the identification procedure have also been addressed once
they came to light. In 2015, the years of practice reviewed for identification was
expanded from two to three years.!”® The possibility of identifying a fishing entity
was also added.” Finally, in 2016, the number of IUU fishing vessels required for
identification was dropped to one.!*

Until the U.S. definition is reformed, NOAA’s concerns with China’s flag state
jurisdiction will still be subject to follow-up engagement and analysis by NOAA:

NOAA will engage with China to seek information on its efforts to exercise
responsible flag state control over its distant water fishing vessels and to confirm
that it is taking the necessary steps to ensure compliance by its fleet. We will also
continue to take steps to ensure that the United States is not importing seafood
derived from this type of IUU fishing activity.'®

Thus, NOAA’s reporting on its issues with Chinese-flagged vessels also repre-
sents a possible willingness to address a major fishing state subject to significant IUU
fishing concerns. In international fisheries law this can only be a welcome develop-
ment. A repeat criticism of the EU’s comparable non-cooperating states procedure
has been the uneven distribution of its identifications when compared to the distri-
bution of IUU fishing practices."* Among others, Odom argues “there is significant
commonality between the nations who ranked poorly in IUU Fishing Index and the
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nations that have received yellow and red cards,” but the lack of yellow cards for
“big offenders” (China, Japan or Russia) could demonstrate systemic discrimina-
tion.'”® The USA appears here more willing to identify major fishing states, but only
time will tell if the USA expands its very limited negative certification practice and
the consequences therewith. Ecuador has been identified in 2011, 2013, 2015, 2017,
and 2019, yet never negatively certified. The lasting impact of identifications alone,
without negative certifications in practice, is therefore questionable. Until then, it
is even less clear what “steps” will be taken regarding non-identified China.'%

IV. Existing Gaps: Vessels Without Nationality
Engaged in IUU Fishing

The 2019 Report to Congress also highlights many cases of IUU fishing by state-
less vessels (vessels without nationality) “that have characteristics of Chinese regis-
tration but which China has denied are Chinese-flagged vessels.”'”” Given the
significant number of stateless “Chinese characteristic” vessels on the North Pacific
Fisheries Commission (NPFC) IUU Vessel List,'® this raises the question whether it
remains suitable that the identification and certification scheme cannot address the
activities of vessels without nationality.

As noted above (Part II), the conduct of vessels without nationality is not nor-
mally attributable to a flag state. The fact that this practice is included in a section
on “China’s practices” may demonstrate experimentation with a broader interpre-
tation of the “genuine link” and thereby knock-on effects for the breadth of vessels
covered by a flag state’s due diligence obligation.'”” This interpretation would include,
in addition to the state’s formal response, the weighing of the “characteristics” of
registration. This could prevent states using ambiguities in the legal status of a vessel
to raise uncertainties in the applicable principles of international law." For example,
a state may be deterred from interdicting fishing vessels on the high seas under Arti-
cle 110(d) of UNCLOS if it is unsure whether the vessel is without nationality. Com-
pensation is due if suspicions are unfounded." If political tensions with China exist,
the possibility of further dispute may discourage interdiction unless Article 110(d)
clearly applies.

However, a very solid counter argument is that any subjective element on
whether “characteristics” are sufficient to raise flag state obligations is also open to
misuse. For example, the lack of transparency in identification thresholds under the
EU’s non-cooperating states procedure has resulted in uncertainty as to whether the
EU actually goes beyond international standards, and its stated objectives thereof."

The NPFC Convention Area concerns the high seas. Therefore, only the failure
to fulfill the jurisdictional duties of port states or states of nationality'” could facilitate
vessels without nationality conducting IUU fishing therein. A more readily available
response by the USA would be to take enforcement action directly against the vessels
without nationality."

If NOAA was set on using the identification procedure it should look beyond
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identifying a flag state responsible, instead focusing on “actions of nation” that
violate and undermine CMMs to which the USA is party."” If the relevant RFMO
has a CMM on the control of nationals, a state of nationality could be identified if
it failed to investigate or take appropriate action against a national reportedly
engaged in IUU fishing. This has never been the basis of identification, although it
has been discussed by NOAA in the cases of Korea, Spain and Russia."®

In contrast, the EU non-cooperating states procedure would be more readily
applicable. The EU procedure reviews states fulfilling their responsibilities as flag
states, coastal states, port states and market states."” The EU had developed extensive
practice on its interpretation of port states duties in international fisheries law and
has not hesitated in notifying states of possible EU trade measures if these duties
are not fulfilled."® Concerning China, it is an NPFC member and denies these listed
vessels are Chinese flagged vessels. Apart from allowing port entry for inspection
or other enforcement action, China’s port state duties include an obligation under
international law and the NPFC Convention to deny port entry to these vessels—
regardless of the Chinese homeports painted on the vessels” hulls.!” Proactive states
are best monitoring and assisting China in meeting its clearer port state obliga-
tions.

V. Conclusion

The U.S. identification and certification procedure principally aims to address
one of several driving forces of global IUU fishing, namely poor governance by flag
states. Until international cooperation is fully forthcoming,™ there will be a place for
unilateral trade measures by states concerned that non-compliant or non-cooperating
states are undermining their interests, or those of the international community.'!

The 2019 Report to Congress represents an invaluable lesson to all states on the
importance of how IUU fishing is defined when designing state-to-state trade meas-
ures. A number of benefits arise from following the international definition of IUU
fishing, but states are not bound to do so.

Designing state-to-state trade measures to exclude flag states facilitating illegal
fishing in foreign EEZs was seen as unnecessary and inconsistent with international
and national interests. From the international perspective, it excludes the most well-
defined and universally accepted form of IUU fishing, which is also subject to mul-
tilaterally agreed flag state obligations. If unilateral trade measures are building on
the primary responsibility of flag states,'?* they should first and foremost apply here.
Domestically, this exclusion undermines U.S. “global leadership” and fails to protect
the U.S. market and operators from the unfair advantages provided to foreign oper-
ators illegally fishing in foreign EEZs. The 2019 concerns with China highlight that
this limitation should be discouraged and reform is necessary.

If one takes a broader perspective, the subsequent Maritime SAFE Act states
U.S policy as including “develop[ing] holistic diplomatic, military, law enforcement,
economic, and capacity-building tools to counter IUU fishing [as defined in IPOA-
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IUU].”» On law enforcement, the Lacey Act punishes, among others, persons
importing into the USA the fisheries catch or products resulting from illegal fishing
in foreign EEZs.”* On economic tools, the Seafood Import Monitoring Program pro-
gresses toward closing the U.S. market to fish or products resulting from IUU fishing,
including illegal fishing in foreign EEZs."”” Now, these measures address the personal
economic advantages of IUU fishing and not poor flag state governance. Yet they
do reiterate the anomalous nature of narrowly designing trade measures within an
IUU fishing policy and toolbox which endeavors to be integrated and holistic.'*

In contrast, the exclusion of vessels without nationality from the U.S. definition
of IUU fishing rightly reflects the lack of any flag state responsible for exercising
jurisdiction and thus possible U.S. identification. The 2019 Report to Congress con-
troversially raises attribution on the basis of a vessel’s “characteristics” similar to a
flag state’s vessels. This carries inherent risks of abuse and existing responses in
international law are more appropriate. Trade measures against flag states facilitating
IUU fishing should continue to exclude vessels without nationality, by design.

Moving forward, the USA should amend the identification and certification
procedure to include flag states responsible for illegal fishing in foreign EEZs. This
will remove an unnecessary and discriminatory distinction in the design of U.S.
trade measures combating IUU fishing. If necessary, the USA may then still exercise
its discretion in implementation to focus identifications on fishing activities that
directly infringe upon U.S. fisheries interests. Any question of identifying flag states
for IUU fishing by stateless vessels with “characteristics” of that flag state should be
dropped. If the USA wishes to make progress here, it will need to follow the EU’s
example and design trade measures that address coastal states, port states, market
states and states of nationality that are facilitating IUU fishing.

For the EU moving forward, the non-cooperating states procedure follows the
IPOA-IUU definition of IUU fishing. The critiques of bias or discrimination in EU
trade measures therefore result not from design, but implementation.”” This is in
part due to the initial audits and informal dialogues remaining confidential. Com-
mentators and states only have access to the EU’s reasoning in the more limited
cases of a foreign state being issued a pre-identification notification (“yellow card”).
Perhaps the EU has or is engaging China in confidential dialogue. The lack of trans-
parency on which states are subject to continuing informal dialogues or have imple-
mented reforms necessary to avoid a yellow card therefore increases the perceived
discrimination. It would be in the interest of the EU and its partners to follow the
transparency evident in the Reports to Congress. Similar to NOAA’s “concerns,” the
EU could list its ongoing informal dialogues and omit any substantive details that
could jeopardize the process. Informal dialogues that conclude in a yellow card being
unnecessary could then be reported in detail similar to NOAA’s reporting on states
considered but not identified. These minor reforms would greatly improve proce-
dural transparency and shed further light on how states interpret their obligations
to combat IUU fishing in international law.

Finally, whether trade measures are substantively and procedurally fit for pur-
pose and whether they should then be implemented against a foreign state are sep-
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arate questions. The difficult and potentially controversial task of identifying states—
including if this should include China—is left to NOAA.
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I. Introduction

Relations between Europe and Africa have historically been characterized by
European domination.! The emergence of the EU (representing Europe) and its con-
nection to Africa through a framework of partnership agreements is raising hopes
about the transformation of the relationship from a dominant-subordinate one to
a partnership or win-win. Both parties have agreed to pursue certain norms and val-
ues and to work in synergy for their mutual development in such areas as peace and
security, democratic governance and human rights, trade, regional integration and
infrastructure, Sustainable Development Goals (SDGs), energy and climate change,
migration, mobility and employment, science, information society and space. These
agreements are backed by three different but interrelated legal frameworks, namely:
the Cotonou Partnership Agreement (CPA), the Economic Partnership Agreement
(EPA) and the Joint Africa EU Strategy (JAES). It might be tempting to think that
in spite of this partnership dimension of the relation, nothing fundamental has
changed in the behavior of both actors, and that the EU is still acting as though it
was the “master” and Africa the “servant.” At best, it is thought that the EU-Africa
partnership is another European domination of Africa.? This perspective finds cre-
dence in the failure of both parties to sometimes respect their partnership agreements
and the tendency of one (EU) to act as donor, and the other (Africa), acting as recip-
ient. Whatever the case, these agreements are complex regimes, and this raises ques-
tions about coherence in understanding relations. How can it be understood, for
example, that Africa, through the African Union (AU) was at odds with the EU over
the 2011 Libyan crisis in spite of the agreement on political dialogue? How can it be
understood that in spite of the agreement to respect human rights, the EU still had
to enter into an ongoing battle with Africa over the rights of individuals in regard to
their sexual orientation? How can incoherence be understood and explained in EU-
Africa relations and what does this imply for the relationship and from an African
perspective? These and other related questions are examined in this paper.

International regime complexity (IRC) partly explains incoherence in EU-
Africa relations. The proliferation of different frameworks raises questions about
inter-linkages and the ability to approach the partnership between the EU and Africa
in a coherent manner (see Figure 1). The dominance of the oldest cooperation frame-
work between the EU and Africa, the Africa Caribbean and Pacific group of States
(ACP), is being challenged by the emergence of the new key frameworks of the Joint
Africa EU Strategy (JAES) and the Economic Partnership Agreements (EPAs). Yet,
these new frameworks are still in their fledgling stages, and many uncertainties sur-
round their future status and value. In terms of trade regime, for example, the pref-
erential access to EU markets enjoyed by ACP countries for over 30 years on a
nonreciprocal basis is under pressure to comply with World Trade Organization
(WTO) rules.?

The proliferation of these frameworks coupled with the emergence of “new”
actors to enter partnership agreements within and around the EU-Africa partnership
has sometimes been perceived as positive for Africa. Some see these new partners
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as “providing an alternative to counterbalance Western partners, new markets and
a different model of development, as well as the transfer of skills and resources.”
Regime complexity, therefore, offers opportunities and inspires different strategies
for Africa’s conscious or unconscious engagement in other multilateral fronts.

Basically, the purpose of this paper is to elicit reflection on a possible source of
incoherence in EU-Africa relations with a focus on complex regimes in the part-
nership framework. An emphasis is made on Africa’s ability to instrumentalize
regime complexity as well as its perception of it as more or less an expression of
agency.
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Fig. 1. The proliferation of different frameworks in EU-Africa relations (Source: Author, 2018).

The figure above indicates regime complexity in EU-Africa relations. There
are multiple frameworks and the institutions involved handle overlapping political,
economic and development cooperation issues between the EU and African coun-
tries, regions and the continent. These overlaps have led to a certain lack of clarity
on what is the best forum to discuss and decide issues. This illustration corroborates
Alter and Meunier’s contention that “international agreements are negotiated by gov-
ernments, transformed into domestic implementing legislation by legislative bodies,
actually implemented by sub-state actors (administrative agencies, state governments,
local police, contracted firms, NGOs, etc.), whose actions get reviewed by domestic
and sometimes international courts. The result is that treaty implementation involves
actors who played little to no part in crafting the original agreement.”
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1.1 Some Approaches and Perspectives in EU-Africa Relations

Several approaches have been used to describe and explain EU-Africa relations.
However, two of them are common in the literature. The first is a neo-colonial
approach that is common among authors studying Franco-African relations. Accord-
ing to this perspective, EU-Africa relation is still caught in the web of neo-colonial
tendencies particularly from France, a major former colonial power in Francophone
Africa.® For Guy Martin, France still has the tendency to exercise neo-colonial control
over its former colonies. He finds that French policies of reform are a smoke screen
behind which the traditional status quo policy of francafrique is maintained.” French
interests are protected by French government “traditionally through the African
affairs cellule at the Elysée Palace; through its global power businesses such as Total
and Areva, and through its occult reseaux (networks such as the Freemasons).”® This
approach is essential in revealing the fact that individualistic tendencies can influence
coherence in EU-Africa partnership. However, it does not consider the effect of the
presence of a partnership between EU-Africa and perhaps how that partnership
may be used to overcome neo-colonial practices. It is true that France, an influential
actor in African politics is still maintaining ties of particularistic connections with
certain African countries.” The emergence of the EU-Africa partnership might not
have completely eradicated this tendency but both parties have pledged to observe
principles such as democracy and human rights, which is redefining the Franco-
African bond. It is argued that democratization process in Africa after the Cold War
saw the old French puppets being challenged through the ballot box by free polls
conducted for the first time in Francophone Africa.’® While there is no substantial
data to corroborate this argument, further research into EU-Africa relations could
consider how African countries at individual or collective levels instrumentalize the
EU-Africa partnership to weaken neocolonial influence and ties.

A collectivity approach has also been adopted to see how far EU-Africa relations
can develop into a win-win. This approach stems from the fact that Africa has been
considered a victim in international relations." This consideration is derived from
the dominance of the donor-recipient practices between the two parties.”? Thus it
was believed that if Africans speak and act as one man, Africa stands the chance to
substantially influence outcomes in its relation with other actors. Rooted in pan-
Africanism, this approach advocates a United States of Africa and considers it an
effective instrument to promote African agency in the international arena.” It was
argued that “true African unity was anathema to both the Superpowers and the ex-
colonial masters, and all sorts to emasculate the continent.” This approach mini-
mizes the complexity of regimes that determine Africa’s relations with the EU, and
how it sometimes enables manipulation of values.

Another approach is to investigate the EU’s “actorness” in its relations with
other actors including Africa.” The intention here is to see how far the EU has gone
or can go to influence substantial outcome in its foreign policy. This approach tries
to put the EU at the center of any action with other actors of the international scene.
It can therefore be said to be somewhat biased in investigating what other actors in
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relation with the EU can or cannot do. A set of literature focuses on identifying win-
ners and losers in the EU and Africa.' This win-lose approach is interesting because
it can reveal the strengths and weaknesses in the partnership. However, it neglects
the complexity of the trade and economic regime including parallel regimes that
could expose the partnership to manipulation for political expediency. For example,
ACP governments in the West African regional configuration were able to challenge
the EU’s agenda by seizing on ambiguities in the legal frameworks governing the
international trading system.” Little has been documented about the international
condition as it is and how it can be instrumental in understanding incoherence in
EU-Africa relations. Even where an attempt is made to explain incoherence, focus
has always been on the international trade regime and from the perspective of the
EU.

The approach in this paper is the political instrumentalization of regime com-
plexity from an African perspective. It considers how complex regimes have been
exploited by stakeholders in EU-Africa relations to their own advantage. Complexity
as part of a condition in EU-Africa relations has enabled Africa to take affirmative
action in international politics in general and specifically in its relations with the
EU. Such affirmative action can sometimes be at odds with rule agreements in the
cooperation, however, it can also be perceived as an expression of African agency.

This paper builds on existing literature on EU-Africa relations with a focus on
those regimes that make the relationship complex. It identifies complex regimes and
shows their implication in EU-Africa cooperation. It defines complex regimes as
any rule agreement in EU-Africa relation that, owing to its ambiguity, can be instru-
mental in promoting incoherence and cracks in relations. It enables us to grasp the
details of the effective instrumentalization of IRC in a given domain of a bilateral
relations (EU and Africa).

The paper is divided into two main parts. The first part examines IRC as a rel-
evant international relations theory applicable to Africa and shows how it promotes
African agency in EU-Africa relations. The second part examines three complex
regimes related to forum-shopping, regime-shifting and strategic manipulation of
values.

II. IRC and the International Mindset
of the African State

2.1 Conceptualizing Regime Complexity

Stephan Haggard and Beth Simmons explain that regime is linked to: (1) pat-
terned behavior (which end up becoming norms and expectations), (2) rules and
commitments to secure norms and expectations and (3) multilateral arrangements
among States which tend to regulate national action within an issue area.'® This
understanding of regime suggests that the regulation of international life through
the promotion of cooperative behavior is what is expected from actors who enter

International Regime Complexity in EU-Africa Relations 31



into agreements. The importance of regimes is to facilitate the institutionalization
of international life by regularizing expectations, patterns of behaviors or practices;
and by facilitating order and stability.”” The EU-Africa relationship is governed by
regimes that represent strategic and binding expectations defined in partnership
agreements. Some of them include peace and security, democracy, good governance
and human rights, human development, sustainable and inclusive development
growth and continental integration, global and emerging issues.?

These regimes have become complex because they are nested—they overlap
and are parallel. Regime complexity is, however, appearing as an alternative to the
normative understanding of regimes. Regime complexity itself reflected in lack of
clarity, can be a source of conflict over implementation of agreed-upon arrange-
ments. Questions such as: How did the regime come about? Who is behind it? Is it
the fruit of collective bargaining/decision making? Or is it the outcome of unilateral
action? indicate that the international regime is not just about identifying patterns
of institutional behaviors. It goes beyond that. The ability of a regime to ensure com-
pliance depends on original legitimacy, i.e., whether all the parties who accept the
implementation of a rule participated meaningfully in framing it. Some rules or
norms have unilateral sources and are expected to be weakly institutionalized. Others
are products of collective bargaining and are expected to be binding. Each mode has
a different impact on collective compliance. A regime that emerged from interaction
among a group of actors and not others is likely to obtain little or no compliance
because it is exclusive in character. Nevertheless, compliance in this type of regime
could depend on what the regime is offering to those who never participated in
crafting it. Regimes such as human rights, good governance and democracy could
be said to be products of Western arrangements.” They were crafted and constructed
as reality by the West, without any meaningful participation of Africans. That could
partly explain why Africans have either reluctantly embraced those regimes or are
doing so with difficulty.

A comprehensive understanding of regime complexity is offered by Alter and
Meunier in The Politics of International Regime Complexity. They first define a com-
plex system as one with a large number of elements, building blocks or agents capable
of interacting with each other and with their environment.? Such interaction is not
linear because regimes connect to each other in several ways. Alter and Meunier
propose three possible patterns of regime complexity: (1) parallel regimes where
there is no direct formal overlap; (2) overlapping regimes where multiple institutions
have authority over an issue; and (3) nested regimes where institutions are embedded
within each other in concentric circles.?® The third complexity is best captured
through the picture of a spaghetti bowl. Complexity can also be seen as (1) the num-
ber of actors who engage in cooperation and with authority over an issue area (see
figure 2); (2) the nature of cooperation—bilateral or multilateral; (3) the degree of
diversity in interest and values; and (4) the degree of diversity in the ability to regulate
discourse and allocate resources. The greater the number of actors involved in a
regime, the higher the degree of parallel and overlapping preferences and the greater
the complexity. Overall, overlapping agreements create spillovers—sub-groups of
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States desire different or deeper cooperation than the whole, thus creating additional
agreements, the negotiation of second and third agreements leading to ambiguities
over their interpretation, and the creation of packages that are more attractive to
participants and for which they are willing to agree to at the expense of or in violation
of agreements.**

Consider the following example. The human rights regime was used as an instru-
ment by Africans to achieve independence (the right to self-determination) and
thereafter, substituted for African socialism. Although African leaders transformed
human rights into an internal constitutional provision, usually with the help of
departing colonial authorities, rights abuses became common as those countires
began divorcing human rights from their respective constitutions in the name of
African socialism.” African socialism argued for an African concept of democracy
distinct from Western notions. It was defined as democratic socialism as conceived
by Africans in Africa, evolving from the African way of life.?® It also found a home
in pan-Africanism and the Organization of African Unity (OAU) and was reinvented
as gateway to rapid economic development. Though it never averted human rights
(in fact it insisted on its protection), African socialism gave excessive powers to the
African State to control the means of production and distribution and also individual
rights. As El-Obaid and Appiagyei-Atua put it: human rights were to be seen as
national freedom, not individual freedoms, while the class struggle was to be between
the developing nations and the developed ones, the widening gap between the
rich/emerging political elites and the ordinary citizens was overlooked. Africans
have never denied democracy (they have even always claimed to be democratic) but
they have coined it in parallel and overlapping ways. African socialism was in reality
a parallel regime to democracy/human rights whose weaknesses influenced the
human rights provision of the subsequent African Charter.

The principle of non-interference is another parallel regime to human rights.
While a growing number of regional bodies such as ASEAN and the AU have made
a formal commitment to human rights, their even stronger commitment to the prin-
ciple of non-intervention in domestic affairs provides an extra layer of cover against
the EU’s attempts to impose its own model in region-to-region cooperation. In
debriefing sessions with NGOs following various rounds of the EU African Union
Human Rights dialogue since 2009, European Commission officials have reported
that the African governments have refused to discuss domestic issues except in the
most extreme cases, such as Darfur.”

In a nutshell IRC refers to nested, partially overlapping, and parallel interna-
tional regimes that are not hierarchically ordered.” This definition suggests some
disorder in the international system. However, the disorder is productive because
actors do not challenge it. Instead, they take advantage of it to lay claims and obtain
benefits which perhaps cannot be found in a non-complex regime.

Figure 2 shows that there are multiple institutions with authority on political
dialogue. This implies that decision making in EU-Africa cooperation is not limited
to a single institution. For example, the African Group within the ACP Group alone
accounts for 4 of the 6 regions, and make up 48 of the 79 countries of the ACP.
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Fig. 2. Duplication of various political dialogue structures in EU-Africa relations (Source:
Author, 2018).

These countries and groups have individual decision-making structures which are
linked to the AU, ACP and JAES institutions as well as the joint ACP-EU institu-
tions. Under such conditions, and as suggested by Alter and Meunier, this could
retard effective implementation because preferences diverge along the implemen-
tation line, and other challenges are faced.

2.2 Regime Complexity and African Agency

The argument for a focus on agency is in part an attempt to challenge narratives
of Africa that present the entire continent as perpetual victim and lacking political
initiative.”” Although complexity is said to empower the powerful actors because
they already have the resources to work through more easily,* weaker actors are not
disempowered by complexity. IRC offers an opportunity for instrumentalism. Some-
times complexity can be used to empower Africa (a purported weaker actor), even
though at other times it can reduce the amount of control Africa may have. Africa
has consciously or unconsciously developed an agency attitude as a result of her
ability to take advantage of regime complexity. Indeed, if at first, during the colonial
period, a dependency attitude prevailed, now there is evidence that such a political
attitude is becoming dynamic. The complexity of international regimes enhances in
some way Africa’s agency in its relationship with the EU, not necessarily in the form
of having the courage to undermine an agreement with the EU, but also and possibly
in the form of forcing an agenda. African agency is expressed in collective action
(one continental voice, e.g., the AU), sub-regional action (regional groupings), indi-
vidual state action, and non-state action (African diasporas, migrants, etc.).
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Two relevant and interconnected situations between Africa and the EU suggest
a tendency toward African agency in the relationship. The first is the partnership
dimension the relation is taking and the second is the agreement/disagreement/oppo-
sition discourse that sometimes characterizes the relation. The existence of concord
and discord, agreement and disagreement between Africa and the EU over certain
rule agreements is suggestive of African agency which didn’t exist until recently.
Africa and the EU today agree to disagree and Africans have learned to oppose some
EU objectives and goals in the continent and on other matters. In some cases, the
AU has pursued strategic goals that are at odds with EU interests or those of EU
member states. For example, the AU was fiercely critical of the EU’s policy toward
Libya in 2011 and the Arab League. The AU’s actions in response to the Libya cri-
sis—criticizing the UN-sanctioned NATO intervention, launching its own high-
level diplomatic mission to broker a ceasefire and initial non-recognition of the new
regime—was notable for the extent to which it stood out from the route pursued by
the EU. In climate change negotiations, the three-way polarization between the USA,
the EU and China, in a multilateral setting, allowed a freedom of action for key
African leaders (notably Ethiopia, South Africa and Sudan) to give expression to a
collective “African” voice. The EU members fought a running battle with African
and Islamic countries over individual rights related to sexual orientation. The African
bloc was able to remove a long-standing reference to sexual orientation as a source
of persecution in an annual resolution on extra-judicial killings.

In other cases, individual African states have opposed the EU’s intervention in
their internal affairs. In Chad—where France drives EU policy—the EU backed a
UN peacekeeping force deployed to replace EU troops in 2009. However, at the
insistence of the Chadian government and despite EU objections, this force was
removed at the end of 2010—a further sign of the EU’s limitations in the relation-
ship.

Egypt has been accused of undermining the EU’s security concerns because the
country was able to manipulate both the EU and the U.S. in their struggles against
terrorism. According to Anthony Dworkin, although Egypt’s leadership likes to
present itself as a valuable partner in counterterrorism for Europe and the United
States, Western security officials who have tried to work with Egypt describe a frus-
trating partnership.” These officials say that their Egyptian counterparts display no
interest in developing a more focused counterinsurgency approach which implies
that Egypt’s approach to counterterrorism remains very distant from anything the
EU would recognize.

The discourse on partnership in the JAES reflects a broader trend in EU and
AU foreign policy. There is an important power dimension to the partnership
agenda. The EU is facing increased competition from new powers, including Brazil,
Russia, India, China and South Africa (BRICS), as well as from other emerging
nations. In this new power constellation, a relationship based on partnership is more
easily put in practice. Partnership is determined by shared values, equality and trust.
In the context of the JAES, Del Biondo defines shared values as general ideas but
also how these ideas are applied to concrete cases: equality as joint decision-making
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in agenda-setting and ownership by the weaker partner of capacity-building, and
trust reflects the donor’s belief that its investments will be worthwhile and the recip-
ient’s belief that the donor will not abuse its position of power.*? This is particularly
the case in Africa, where many other international actors are now providing countries
and regional organizations with financial support. This makes these countries and
regional organizations less dependent on support from the EU.

2.3 Forum-Shopping, Regime-Shifting and Strategic
Inconsistency as By-Products of Regime Complexity

Globally, regime complexity facilitates the emergence of African agency. Specif-
ically, agency can be classified under three possible action outcomes: forum-
shopping, regime-shifting and strategic inconsistency.

Forum-shopping defines how regime complexity alters the strategic playing
field, enabling actors to select international venues based on where they are best
able to promote specific policy preferences.*® Actors wishing to change an existing
situation do not have to resort to bilateral interaction alone because other avenues
of interaction exist. This could be a threat to bilateral cooperation. The fact that net-
works of donors (as well as their motives) have become increasingly disparate has
increased opportunities for forum-shopping. The emergence of donor countries that
did not provide significant amounts of development aid until recently, e.g., Brazil,
China, India and Thailand, increases the potential for forum-shopping among
Africans. Other international forums such as the International Organisation of La
Francophonie, Commonwealth, etc., are all forum-shopping venues which may lower
the EU’s voice in the continent.

Regime-shifting, unlike forum-shopping, is designed to reshape the global struc-
ture of rules.’* For example, when terms of trade do not favor a State, it can regime-
shift by turning to parallel regimes where alternative priorities exist. It is the ability
to create and resort to parallel regimes. The juxtaposition of democracy and African
socialism examined earlier is an illustration. African countries are no longer afraid
to say no in global negotiations related to trade and climate change and have used
justice and fairness as parallel regimes to exert blocking power.*> Africa’s deliberative
capacity within the World Trade Organization (WTO) cannot be overemphasized.
Africa is the largest strategic group within the WTO and has been effective in playing
the numbers game: it has a number of states and thus votes in the WTO to block
decisions and put issues on the table.*

Strategic ambiguity/manipulation of values is when a party creates contradictory
rules in a parallel regime with the intention of undermining a rule in another agree-
ment. Strategic inconsistency suggests the ability to manipulate norms and values.
It involves the ability to frame ambiguous rhetoric to undermine the understanding
and implementation of universal values such as democracy, human rights and good
governance. It also includes the circumstantial and selective implementation of a
rule. Some States sometimes deny access to human rights in the name of maintaining
peace and security. States juggle between access to human rights and rule of law.
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The use of State violence is often a justification of restraint imposed on rights and
freedoms. The display of these actions suggests that Africa is at least an emerging
force to reckon with, and consequently, could be a crucial factor in a situation that
could require cooperation.

II1. The Manifestation of Regime
Complexity on Cooperation

This section is concerned with the operationalization of regime complexity on
EU-Africa cooperation. It identifies some issue areas of cooperation between the
EU and Africa and considers each as a complex regime. It then examines how Africa
uses complex regimes to promote her interests in cooperation.

3.1 The Origin of EU-Africa Cooperation Framework

The relationship between the EU and Africa may have begun in modern times,”
but it is standing the test of time given that some EU member states still keep ties
of particularistic connection with the continent. History teaches that for some 500
years, beginning from the 15th century with the practice of transatlantic slave trade
to the mid-20th century with the end of colonialism, Africa was under European
domination. Resentment of European domination was justified in African slave
rebellions, anti-colonialism uprisings and movements toward national independ-
ence.*® Today, this traditional European mentality of domination still persists even
with the creation of the EU, but regime complexity is offering an opportunity for
Africa to overturn the situation by regime-shifting, forum-shopping, and strategic
manipulation of values. Europe (through the EU) can no longer explicitly dominate
Africa, though it still sometimes meddles with internal affairs of African States.”
The EU-Africa relationship is no longer a master/servant one, but that of partnership
and cooperation with official agreements and binding principles which, at least sym-
bolically, recognize both parties as equals in rights, duties, responsibilities and expec-
tations.

If Europe began speaking as one voice through the European Economic Com-
munity (EEC), and now the EU, Africa can boast of the OUA and subsequently the
AU as the continent’s collective voice. From EU-Africa cooperation or partnership,
it became the EU-AU partnership in the 5th Summit in Abidjan in November 2017.
According to Mattheis and Kotsopoulos, this change is an upgrade in the level of
cooperation for it reflects an increasing recognition of the AU as an international
actor that is becoming difficult to circumvent when engaging Africa.*’

The ACP-EU Partnership Agreement builds on 25 years of ACP-EU coopera-
tion under 4 successive Lomé Conventions. Relations between the European com-
munity and sub-Saharan African countries go back to the successive Yaoundé
Conventions (1963-75). The accession of the UK to European communities in 1973
broadened the geographic scope of the partnership to Commonwealth countries in
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Africa, the Caribbean and the Pacific. The “ACP Group of States” was founded by
the Georgetown Agreement in 1975. It is the only grouping of poor countries with
a permanent secretariat (located in Brussels) and is the world’s largest grouping of
small island states and landlocked countries.

Although several cooperation agreements govern the EU-Africa relationship—
such as the CPA with sub-Saharan Africa; the Euro-med Partnership with North
Africa and European neighborhood policy*—the EU-Africa Strategic Partnership
is the most recent formal channel through which the EU and the African continent
work together. It was adopted by Heads of States and Governments at the 2nd EU-
Africa summit in 2007, dubbed the Joint Africa-EU Strategy (JAES). The prolifer-
ation of these partnership frameworks, along with the emergence of IRC, tends to
complicate understanding of coherence in the relationship. For example, global and
internal developments are challenging the traditional dominance of the CPA as the
key framework for relations between the EU and Africa. In terms of trade regime,
the preferential access to EU markets enjoyed by ACP countries for over 30 years
on a nonreciprocal basis is under pressure to comply with WTO rules.

3.2 African Usages of Forum-Shopping, Regime-Shifting
and Strategic Inconsistency

The premise is that each issue agreement between the EU and Africa represents
aregime in its own right and its complexity is determined by its nested, overlapping
and parallel character. Regime complexity represents an opportunity for Africans
to engage in forum-shopping, regime-shifting and strategic inconsistency/ambiguity
which may enhance or undermine cooperation as the case may be. The focus is on
three regimes: human rights/democracy/good governance, international cooperation
and international solidarity.

3.3 International Cooperation Regime:
Sino-African Cooperation

International cooperation is a complex regime primarily because it is nested.
EU-Africa cooperation is embedded in infra-cooperation and bilateral arrangements
in specific issue areas of financial, technical, humanitarian and emergency aid, tech-
nical and scientific cooperation, cultural cooperation, donations and subsidy areas.
Multiple axes of cooperation enable Africa to become an integrated actor in its for-
eign policy rather than a victim of a power struggle or a spectator. Africans have
been able to give in to many cooperation partnerships. The State in Africa is member
of the UNO and is in unrestricted partnership with the EU, the North, Far East,
China, Japan, etc. Belonging to multiple partnerships is perceived as a strategic
opportunity because Africans are able to play off partners.

Africa has taken advantage of the emergence of China to enhance its interests
in ways that undermine agreements with the EU. China is an alternative source of
support to resource-rich African countries such as the Democratic Republic of
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Congo, Angola, the Central African Republic and Guinea, where the EU aspires to
use its influence. The EU perceives China as a threat and finds that their political,
economic and development policies are undermined by China.*? China has been
accused of unethical support for some African States with poor human rights records;
China’s unconditional aid and loans have undermined European and multilateral
efforts to persuade African governments to increase transparency, public account-
ability and good governance; and the forum on China and Africa cooperation
(FOCAC) is suspiciously seen by many as China’s means of obtaining political power
in multilateral forums such as the UNO.* This implies that Africans can sometimes
play off the EU when it comes to respecting good governance, democracy and human
rights by choosing to deal with “docile” China.

As Mugumya points out, African leaders have found an alternative ideology to
“Western hypocrisy” and double standards in its cooperation with China.** It is easy
for leaders who wish to resist pressure over human rights and political reform to
cast doubt on the appropriateness of European prescriptions. Rwandan President
Paul Kagame told an interviewer that the EU has overestimated its influence in
Africa and its hubris is being tempered by the rise of alternative donors. “There have
also been other events globally that have shown the limitations of the West,” he
said.”” Xi Jinping, China’s designated leader, hosted Zimbabwean President Robert
Mugabe in Beijing in November 2012. He also allowed Sudan’s President Omar al-
Bashir to visit Beijing in June despite an arrest warrant from the ICJ, which China
does not recognize.

China has invested massively in infrastructure development where the EU has
neglected, and has provided loans and debt relief; including external market oppor-
tunities.*® The inauguration of FOCAC in 2000 was seen by many African States as
a positive direction to get Africa out of a dependent cycle.*” Although the EU and
China share common views on poverty reduction and work together toward SDGs,
sustainable development in various sectors, aid effectiveness and local ownership*®
there is still ideological overlap related to China’s preference for non-interference
as opposed to the EU’s promotion of good governance.

The EU has reacted to Chinese influence by engaging Chinese and African lead-
ers in trilateral cooperation. The EU has called for increased transparency on trade
deals and aid packages and has urged China to behave more responsibly in Africa
regarding its human rights and good governance impact. In spite of this trilateral
effort, there has been modest overall progress in engaging China and Africa from a
European perspective. Setbacks on the trilateral dialogue have led the EU to reduce
its ambitions and refocus its efforts on multilateral initiatives such as an OECD that
looks at China’s experience of poverty reduction and possible applications in Africa.
Whatever the case, China’s need for stability to protect its investments may create
a new opportunity for cooperation with regards to democratic values. For example,
at the end of March 2010, China supported a UNSC resolution that mandated the
use of force by UN and French forces to protect civilians in Cote d’Ivoire from
attacks by government troops. This was a big success for the EU in its attempt
through the UN to uphold the results of the elections in 2010 in which President
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Laurent Gbagbo was voted out of office. A similar pragmatism was displayed when
China mandated election observers to monitor the referendum in South Sudan,
where China’s own oil and commercial interests mean it has a stake in conflict man-
agement.

Africa’s forum-shopping for Sino-African cooperation is evidence of the limits
of the effectiveness of EU conditionality. Against this background of diminishing
leverage, the EU seems to have lost confidence in the effectiveness of coercive meas-
ures and have been notably inconsistent in their use of them within the cooperation.
Overall, this has contributed to a downward spiral of confidence in promoting
human rights. Strategically, many African countries realize the desperate need of
both sides, and in many cases, they have been able to juggle between both partners.
However, and as Muyunga puts it, Africa needs to proceed with caution so that they
ensure they do not lose the support of the EU by being lured by short-term benefits
from China.*

3.4 The Human Rights/Democracy/Good Governance Regime

Hafner-Burton finds that the presence of nested and overlapping institutions
around human rights creates incentives for actors to (1) forum-shop for more power;
(2) advantage themselves in the context of a parallel or overlapping regime; and (3)
invoke institutions “a la carte” to govern a specific issue.”® Core values of human
rights have sometimes been sacrificed at the expense of contradictory interpretations
of the same. In addition, the conditions surrounding human rights are made, con-
tested and implemented in an atmosphere characterized by nested and overlapping
institutions, including both international organizations and treaties.” Human rights
is one of the cardinal principles enshrined in the JAES agreement, but it is not exclu-
sive to it. The EU has often wanted Africa to implement it in a way defined by the
West and in all circumstances. Nevertheless, the growing complexity of this regime
(which itself enabled the EU to associate trade conditionality to it) is providing an
incentive for the State in Africa to review not only its interpretation but also the
context under which it can be applied. The notion of EU-Africa solidarity around
the principle of human rights is porous, because human rights is an opportunistic
notion that is only applied circumstantially. Africans have invoked other institutions
to undermine human rights. Diplomacy of solidarity has been used to support
regimes that are not committed to human rights. For example, African leaders have
been unwilling to publicly criticize Robert Mugabe’s human rights abuses. EU sup-
port for the ICC case against Bashir had limited impact, as African governments
rejected the indictment. Bashir traveled to Kenya and other AU member countries
with impunity. However, a European threat to walk out of the EU-Africa summit
in Tripoli if Bashir attended persuaded the Libyans to ask the Sudanese leader to
stay away. Whatever the case, Europe’s ability to affect developments within Sudan
appeared limited.

Africa has also forum-shopped for partners that are less strict in regard to
human rights. Africa has gone for China or at least, accepted China’s invitation to
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do business, because China has limited constraints on human rights. Although
Europe wants Chinese cooperation to limit the arms trade, support good governance
in Africa and apply conditionality to development aid, China’s approach to Africa
has generally shown little regard for democracy.

Human rights is operating within the State sovereignty regime, still en vogue in
Africa. According to this State-centric regime, States are elevated as ultimate pro-
moters and guarantors of human rights/democracy/good governance. This implies
that States determine when and how to implement human rights or at least, they
juggle human rights and the responsibility of the State. The sovereignty regime gives
a leeway to States to strategically select human rights partners who are docile and
exclude agents outside the State, such as NGOs and civil society, from human rights
frameworks and discussions. For example, during its 2016 activities under the theme
“African year of human rights with particular focus on the rights of women” in
Addis Ababa, the AU did not invite international and local civil society to deliberate
as partners. This is an indication that human rights are being accepted with reluc-
tance. Opposition movements and other pro-democracy manifestations have been
suppressed (sometimes brutally) or at least denied in the name of rule of law. These
are all intervening regimes that make the implementation of human rights difficult.
To deviate from the pains that can come with an effective implementation of human
rights, Africans have regime-shifted to other regimes (solidarity, sovereignty) and
have forum-shopped for unconditional human rights trademarks.

3.5 The International Solidarity Regime

International solidarity is a norm with parallel and overlapping extensions. Sol-
idarity has different connotations for many people. Engaging with “international
solidarity,” writes Henning Melber, suggests that there are different interpretations
at play.®* The UN counts on international solidarity to implement its policies world-
wide, the AU counts on it to survive as an institution, and the EU to attain its objec-
tives. The complexity of international solidarity can weaken commitment to comply
in one forum over another. Solidarity usually leaves unanswered the question of
who practices solidarity with whom and for which purpose.® This has enabled actors
to twist the concept in ways that meet their interests. What Africans understand by
solidarity may be interpreted as discord by Europeans.

African solidarity implies that Africans support each other and act like their
brother’s keepers.>* Africans seem to have understood that “purported” European
solidarity, reflected through aid and other forms of unconditional support, mask
exploitative habits inherited from the colonial regime. African solidarity has enabled
Africans to sometimes disagree or at least pretend to agree with the EU on certain
issues, situations and events that would otherwise not be the case. African solidarity
is expressed in two ways: strategic support solidarity and strategic indifference soli-
darity. The alliance of Africans behind “dictators,” or their refusal to publicly con-
demn peer States with poor human rights records, is an act of African solidarity that
challenges the EU-Africa principle of human rights/democracy/good governance.
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There was no official African condemnation of Mugabe’s regime, which according
to the EU is on record for human rights violations. Nor did Africans rise as one to
condemn Gaddafi’s regime, which was considered a “dictatorship.” Even South
Africa, an example of an emerging power which considerably respects democracy
and human rights domestically, has nevertheless aligned itself against what it portrays
as a Western agenda to override national sovereignty in defense of individual rights.”®

Solidarity also clashes with a parallel regime—non-interference enabling
regime-shifting. When the Libyan conflict broke out in 2011, only Rwanda and the
Gambia called for quick AU reaction. The fact that the AU overtly abandoned Libya
to its fate is an expression of strategic indifference solidarity. The AU considered the
Libyan affair a purely internal affair which should be left to Libyans, thus warning
other actors, including the EU, from taking a position or making pronouncements
that can only complicate the search for a solution.”® Here the AU was a strident critic
of NATO action and, on the basis that it was upholding the AU’s own rules on con-
flict and intervention, argued strongly that it should be left to African States to
respond to the crisis.”

The position of the AU in regard to the Libyan case suggests that Africans can
challenge EU solutions to African crises. However, it also reflects a form of regime-
shifting and strategic inconsistency. The regime of diplomacy of solidarity also
explains to some extent why international sanctions sometimes fail. Mahmud argues
that the failure of sanctions to successfully change the behavior of Libya can be
found in diplomacy of solidarity.*®

3.6 Some Possible Implications

IRC intentionally or unintentionally enhances regime-shifting, forum-shopping
and strategic manipulation outcomes among Africans. What, therefore, is the pos-
sibility that so acting can affect the relationship between Africa and the EU? To
answer this question, it necessary to find out whether at any moment in time the
EU has reviewed a position in favor of Africa’s interests. Again, a tentative response
to the question could be found at location of the level of power and who stands to
win or lose whenever an agreement is undermined or respected. Regardless, such
action may not intentionally mean to produce incoherence and cracks in the rela-
tionship. Rather, it is producing overarching effects that give the impression that
Africa and the EU can engage in a win-win negotiation. To talk of effective partner-
ship in the relationship is to find out if Africa has been able to not necessarily dictate
the pace of the relationship but, at least, to set an agenda. While straight answers
are hard to find, there are indicators of such. Basically, the agency model of under-
standing Africa in international politics is suggesting a possibility of thinking about
partnership in the relationship. This model, as demonstrated throughout, the work
hinges on the ability of Africa to make shrewd use of IRC by putting its interests
first.

Many African States are fiercely protective of their independence and want to
emancipate themselves from foreign, and in particular European, influence rather
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than comply with EU norms—which appear less appealing. Africa was not satisfied
with principles of conditionality and forum-shopped for partners (China) less strict
on such, though this may not strictly be Africa’s only motivation for forum-shopping.
This power dispensation has had the effect of making the EU think twice about its
policy on the continent. It might have been argued that complexity gives power to
the already powerful (Drezner, 2009), but there is no evidence that it renders the
weaker less powerful. Rather, it empowers the weaker because it offers more oppor-
tunities than limited partnerships and connections. The struggle among Africans is
to use IRC to obtain the power necessary to negotiate with the EU on a basis that
put Africa’s interests first or at least considers the interests of both parties. The com-
plexity of the international migration regime has been exemplified by Africa as a
collective force and as an individual State through its perspective on Libya. In 2010,
Gaddafi attempted to exploit the African immigration crisis when he requested the
EU pay 5 billion Euros to stop migration. The recent AU-EU summit in Abidjan
was partly dominated by struggles against illegal migration from Africa to Europe
through Libya and the EU was more or less compelled to take resolutions to that
effect.”® Egypt has been swift in manipulating the struggles of the EU and the U.S.
against terrorism to its favor, and even if the EU does not find in Egypt a constructive
partner, it may have difficulties in counterterrorism without Egypt’s participation.
This implies that Egypt has leverage in the relationship, no matter how symbolic
that might be.

The emergence of African agency suggests that Africa could be a crucial factor
in characterizing EU-Africa cooperation. Paradoxically, to overcome any impasse
means dealing with African States’ interests, which in turn means that the EU has
to abandon its ambition of creating Africa in its image. IRC is providing an oppor-
tunity to the EU to simplify its partnership with Africa.

IV. Conclusion

Bilateral EU relations with African countries are complex and diverse. IRC
offers prospects of African agency, which are expressed in three key ways: forum-
shopping, regime-shifting and strategic manipulation of values. These outcomes
have gained currency in three key regimes: international cooperation, human
rights/democracy/good governance, and international solidarity. Such actions, which
derive from the complexity of regimes, cannot be said to overtly undermine EU-
Africa cooperation. They are expressions of African agency which is attempting to
put Africa’s interests first in a negotiation with the EU. In other words, the com-
plexity of international regimes frame, in some way, African agency in its relationship
with the EU, not necessarily in the form of an attempt to undermine an agreement
with the EU, but also and possibly, in the form of forcing an agenda.

The multiplicity of AU partnerships is begging the question of what conse-
quences this will have for the future of the Africa-EU Partnership? The EU is not,
of course, denying Africans the opportunity to make new friends. However, the EU’s
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wish is that Africans should “make new friends but keep the old.” Recent EU-Africa/
AU summits are more or less focused on finding a common ground between the
two parties rather than one of the parties (notably the EU) trying to impose an
agenda. These very summits are parallel to others, such as the France-Africa Summit,
the U.S.—Africa summit, the Sino-Africa summit, the UK-Africa investment summit,
etc., which all follow a business-like approach, and which seem—at the moment—
to match African priorities better, challenging the EU’s value-driven agenda. Because
both continents are in partnerships that operate in a complex setting and affect each
other, the question is whether EU-Africa cooperation is subsequent to other, more
important ones. In any case, forum-shopping, regime shifting and the strategic
manipulation of values are all causing the EU to review its strategy toward Africa
by underlying the partnership aspect of the relationship and giving Africa a central
role.
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The Re-Emergence
of the Bay of Bengal

Nitin Agarwala

Structured Abstract

Article Type: Research Paper

Purpose—The Bay of Bengal has been a fractured region since the weakening
of imperialism due to fear of re-colonization, lack of trust, historical baggage and
inward orientation. Due to the rise of China and India, the Bay has once again
become an arena of activities forcing littoral states to engage in a number of sub-
regional groupings with BIMSTEC (Bay of Bengal Initiative for Multi-Sectoral Tech-
nical and Economic Cooperation) as the only intra-regional grouping between South
Asia and Southeast Asia. The paper explores if BIMSTEC can actually help the Bay
to re-emerge as the “center of activities” and the possible “route to course” for such
a re-emergence.

Design, Methodology, Approach—Using a comparative approach, the author
looks at various groupings in this region in general, and BIMSTEC in particular, as
a medium to help the Bay to achieve its lost unity and identity.

Findings—BIMSTEC can become a bridge between South Asia and Southeast
Asia if member states allow bilateralism to develop into multilateralism and focus
more on trade, investment, connectivity and energy. Since BIMSTEC is more than
a grouping, by being a defined region of the Bay of Bengal, its success means the re-
emergence of the Bay of Bengal.

Practical Implications—This contribution explains how the nations of South
Asia and Southeast Asia, by their concerted efforts of working together, can re-
integrate the region to its earlier glory.
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partnerships and how the success of an intra-regional partnership can help the entire

region prosper.

Keywords: Bay of Bengal, BIMSTEC, re-emergence,
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I. Introduction

The Bay of Bengal since times immemorial has encouraged trade and cultural
connectivity between its littorals, namely India, Bangladesh, Sri Lanka, Myanmar,
Thailand, Malaysia, Singapore and Indonesia. With colonialism, the region became
economically stronger and allowed seamless movement of military troops and agri-
cultural products. However, in the latter half of the 19th century with the weakening
of colonialism and newfound independence, the littorals developed a mind of their
own and their cohesiveness and unity weakened, causing the Bay to lose its identity.

Inward-looking economic policies and mistrust between these littorals created
a sharp line of distinction that forced the region to be recognized as two separate
entities—the eastern half as “Southeast Asia” and the western half, which included
India, as “South Asia.” Of these, the Southeast Asian nations, which were more cohe-
sive and like-minded, decided to restore their lost identity and unity by creating a
“successful” sub-regional grouping of ASEAN in 1965. Seeing the success of ASEAN,
despite differences, the South Asian nations came together under SAARC in 1985.
However, there was no real effort to revitalize the entire region as one and to its
ancient glory until the 1990s, when India launched its “Look East” Policy, and then
through BIMST-EC in 1997.

Today, an increasing population in this region has resulted in an increased
demand for energy and resources by the two rising powers of Asia, viz. India and
China, thereby forcing the Bay of Bengal, that controls the transit of nearly 90 percent
of world trade on it, to once again re-emerge at the heart of international politics
by becoming an arena of connectivity and strategic competition for control over
energy resources, shipping lanes, and cultural influence. To add to this, the silent
challenge of climate change is having a severe effect on the densely populated littorals
of the Bay.!

To ensure the well-being of their people, a must for any nation, a multitude of
bilateral and multilateral sub-regional partnerships, programs and initiatives for
improving trade, transportation, tourism, energy, security and social and cultural
exchange have become the norm for the littorals of this region. Though there is no
doubt that the Bay of Bengal is regaining its importance,? this paper aims to look at
the partnerships, programs and initiatives in this region that are propelling the Bay
to re-emerge and achieve its lost glory and importance. In doing so, the paper will
focus primarily on BIMSTEC since it is the only initiative that tries to connect South
Asia to Southeast Asia and can possibly help the Bay of Bengal to achieve its lost
unity, glory and identity. The question this study aims to answer is whether BIM-
STEC can help the Bay of Bengal to re-emerge as the “center of activities” and the
possible “route to course” to achieve this goal.
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This article has been arranged in six sections. The second section provides a
historical background of the Bay of Bengal to show how for many years it has been
the center of activities. The third section presents an insight into the need for coop-
eration, the patterns of cooperation used and the partnerships that exist in the Asia-
Pacific region. The fourth and the fifth sections focus on BIMSTEC and the possible
route it needs to chart to help the Bay of Bengal to re-emerge and regain its lost
glory. The sixth and final section concludes the paper.

II. Background

The Bay of Bengal, the largest bay of the world, named after the region of Bengal,
covers an area of about 2,172,000 square kilometers (839,000 square miles), is fed
by a number of large rivers and boasts of numerous ports, both big and small.
Numerous islands, though small, including chains of occasionally active mud vol-
canoes, both habited and uninhabited, dot the Bay. The Bay has been recognized as
one of the world’s largest marine ecosystem due to the presence of biological diver-
sities such as coral reefs, estuaries, fish spawning, nursery areas, and mangroves. It
is rich in natural resources such as oil, natural gas, methane hydrates and strategic
minerals that can be harvested from the available polymetallic nodules. The Bay
hosts vital maritime trade routes for Bangladesh, India, Indonesia, Myanmar, Sri
Lanka and Thailand, and for the landlocked states of Bhutan, China, India and Nepal
while economically supporting countries like the Maldives (for fishing), Malaysia
(for fishing and trade), and Singapore (for container traffic from the littoral states
of the region).?

This region, in its first reference worldwide given by Ptolemy (150 CE), was
addressed as the Gangeticus Sinus meaning “Gulf of the Ganges” on the world map.*
Later, for many centuries, and in many languages, it was known as the “Chola Sea,”
the “Chola Lake™ and Kalingorda or “Kalinga Sagar.”® Subsequently, the Portuguese
gave it the name “Golfo de Bengala.”” Whatever the name, the Bay has been instru-
mental in the spread of trade, religion, culture, and migrants over the years. It has
been a maritime thoroughfare for trade between India and China? a conduit for the
spread of Buddhism and Indian art, culture and civilization to Cambodia (as
ReamKer),” Malaysia (as Hikayat Seri Rama), Thailand (Buddhism in 3 BCE, and as
Ramakien), Myanmar (as Rama Vatthu) and Indonesia (as Ramayana Kakawin)';
with people moving freely between the littorals of the Bay of Bengal until the early
20th century, thereby giving the region a feeling of “a neighborhood.”

The historical use of the Bay dates back to Prince Vijaya (543-505 BCE) who
traveled from Bengal through the Bay to colonize Sri Lanka." Under the Pallav
dynasty (the middle of the 6th to the middle of the 8th century), trade between India
and Southeast Asia flourished and the Bay’s littorals came closer. With the Cholas
(between the 9th and 13th centuries), commerce in the region saw a new high with
the Indian merchants leaving their imprints as far as Java, Indonesia. By the early
11th century, the Cholas had become a regional maritime power and their empire

52 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, SUMMER/FALL 2020



extended to Sri Lanka, the Maldives, and the Laccadives. This lead to imperial and
commercial rivalry by the empires of Srivijaya (a Hindu Malay kingdom around the
Straits of Melaka and the Javanese kingdom of Mataram), the Cambodian kingdom
of Angkor (in competition with the Dai Viet and Champa), the Burmese kingdom
of Pegu (by developing Buddhist connections with Ceylon while linking the Bay’s
northern commerce overland with Yunnan) and the new Song dynasty in China
(960 cE).”? These commercial rivalries eventually led to the military expedition of
King Rajendra, a Chola ruler, in 1025 CE, across the Bay of Bengal to raid the lands
of Srivijaya. This attempt was the first such attempt to assert naval supremacy over
the Bay with many others, such as those of the Portuguese, the Dutch, the British,
and the Japanese, to follow."

Around 1240 cg, invasions by semi-nomadic armed groups from Inner Asia
profoundly disrupted regional politics, thereby re-orienting seaborne commerce to
overland trade to result in a decline of integration around the Bay, which eventually
was corrected after European traders arrived in Asia in the 15th century. These inva-
sions brought about a change in the commercial and cultural life of the Bay of Bengal
as Islam began to grow in South and Southeast Asia between the 13th and 14th cen-
turies, giving new prominence to Muslim trading communities from South India.
With Muslim rule expanding into South India, the dispersed Muslim communities
connected South and Southeast Asia to the Arab world, making the Buddhist and
Muslim cultural traffic as the common bond."

The 14th and the 15th centuries saw explorers like Ibn Battuta (1304-1369) of
Morocco, Niccolo De Conti (1395-1469) of the Venetian Republic and Admiral
Zheng He (1371-1435) of Imperial China venturing through the Bay of Bengal.” The
16th century saw the Portuguese empire, the Second Burmese Empire (Taungoo
dynasty, 1486-1752) and the Kingdom of Mrauk U (1429-1785) as the major powers
in the Bay of Bengal.'® Such was the interest in the region that navigational charts
for the Bay were first prepared by the Portuguese in the 16th century and later refined
by the English and the Dutch with the dedicated efforts of theoretical mathematicians
and the practical experience of seamen in the 17th century. By the 18th century,
numerous European trading companies had established settlements across the
region, which culminated into Crown rule in the subcontinent in the 19th century
and eventual disruption of the region’s traditional maritime networks. What emerged
was the British policy of protecting trade routes to China and the Pacific while dis-
playing their complete strategic dominance over the Bay of Bengal in military, eco-
nomic, demographic and political terms.”

To control territories around the Bay, the British needed laborers whom they
brought with them from India. It is estimated that nearly 30 million Indians worked
overseas between 1834 and 1937 and were responsible for change to the demographic
and economic landscape of the area by creating tea industry in Ceylon, rice industry
in Burma and rubber industry in Malaya. These linkages were supported by infra-
structure such as the regular ship connection between Calcutta and Rangoon and
dozens of port on the eastern and western coasts of the Bay of Bengal by the British
India Steam Navigation Company (BISNC)."” The early 20th century saw a rapid

The Re-Emergence of the Bay of Bengal 53



increase in trade and migration from India between British India and British Burma
allowing fostering of free trade, market economy and strong economic and com-
mercial linkages between the two nations that ultimately saw a decline with their
independence in 1947 and 1948, respectively, so as to protect local industries, to
restrict labor immigration, for security and threats from neighbors.

The decolonization of the countries of this region and India’s leaning away
from the Western nations divided the region into South Asia (pro-communism)
and Southeast Asia (anti-communism), which was made de jure* by the formation
of the ASEAN in 1967 by the Southeast Asian nations. The demarcating border of
Southeast Asia, so created, was limited to Myanmar, with its admission to ASEAN
in 1997 while Sri Lanka was denied membership for geographical reasons.?

For times immemorial, every aspect of human society, culture and sustenance
of life in the Bay has been dictated by the Asian monsoon that animates the Bay by
providing fresh water to lower the salinity and allow greater biodiversity to thrive.
While the resulting aquatic life provides a crucial source of energy to the popula-
tion residing along the coasts, the monsoon provides the necessary water resource
for daily livelihood and agriculture for the hinterland. With time, as the Bay lost its
importance as a lifeline of commerce and to pollution due to numerous human
activities as a result of population growth, urbanization close to the shores, indus-
tries and building of dams on the rivers that feed the Bay, the very nature of the
Bay and the biodiversity that makes it so unique got altered. The oxygen content of
these waters has reduced to such an extent that there is a “dead zone” of the size of
600,000 square kilometers, which has been found to be growing steadily.?> With
continued neglect and global warming, the coastal regions of the Bay have become
the most vulnerable to climate change in the world, especially since more than half
a billion people live directly on the coastal rim that surrounds it, which means that
one-fourth of the world’s population lives in a country that borders the Bay of
Bengal.”

Furthermore, the geographical location of the Bay provides with a unique strate-
gic position as it connects the Indian Ocean and the Pacific Ocean via the Malacca
Strait, through which transits nearly one-third of global trade. It is no wonder that
the two rising powers of the world, India and China, are trying to be assertive and
dominative in the Bay.

From the preceding discussion, one realizes that the Bay of Bengal was once
the heart of global history, linked by kinship, commerce, and cultural circulation;
however, due to the lack of a political structure to knit the region together, the Bay
was forgotten in the second half of the 20th century and was divided for control
over trade and migration. Over the years, in order to knit back the region and ensure
their own growth and development, nations here have engaged in many sub-regional
agreements. All these years, these efforts have mostly been limited to countries within
the constructs of South Asia and Southeast Asia. It is only now that through an ini-
tiative named BIMSTEC, an effort to integrate nations across these constructs has
taken shape and the world watches to see if the re-emergence of the Bay of Bengal
as the “center of activity” can become a reality or not. The success of BIMSTEC is
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hence considered critical to integrate the two sub-regional constructs and bring back
glory to the Bay.

II1. The Need for Cooperation

Decades of suspicion, mistrust and fear among the countries of the Bay of Ben-
gal** have caused various trans-boundary issues to take root.” Some of these issues
include fishing, oil-spill, pollution control, piracy, human trafficking, illegal human
migration, and trade. Even with the issues known, very little has been done by coun-
tries here as these issues are trans-boundary in nature and cannot be handled uni-
laterally. Furthermore, the lack of trust, suspicion and fear has disallowed these
issues to be handled without involving the concerned nation(s), thereby allowing
the issues to persist and grow. This has necessitated the need to implement sub-
regional partnerships, programs, initiatives and agreements and build trust to create
areas of cooperation. Independently, both Southeast Asia and South Asia have their
own cooperation mechanisms in place but those between these two blocs have been
missing. India’s “Look East” policy of 1991 that was upgraded to the “Act East” policy
in 2014 and the BIMSTEC of 1997 are the only cooperation mechanism between the
two blocs.

To date, a multitude of international, regional and sub-regional partnerships
operate in the Bay of Bengal, many of which have similar roles and mandates, result-
ing in limited effectiveness. Due to their overlap and duplication, they have been
given the proverbial name “noodle bowl” of treaties (see Figure 1 as a simplistic rep-
resentation of these groupings). It is imperative to mention that irrespective of their
names and the member countries, all these sub-regional partnerships aim at address-
ing all or some of the four basic areas of cooperation—economic, trade and invest-
ment, monetary and financial, and regional public goods.*

Before delving into the details and nuances of these sub-regional partnerships
in Asia we need to understand the multitude of terms used for these partnerships
and the areas which they focus on. Having understood these basics, we will discuss
the sub-regional partnerships in Asia, in brief, to better understand how these part-
nerships have supported the re-emergence of the Bay of Bengal in the last few
decades.

Patterns of Cooperation Structures

In order to allow trade and investment to help development through coopera-
tion, developing countries are fostering sub-regionalism through various sub-
regional agreements. We need to understand that the concept of region is a very
loose notion as regions can be constructed and re-constructed based on the common
interests, threats or vision and this concept can create “outsiders” and “insiders.”
For the purpose of this study, we define “region” as Asia and the Pacific. The various
patterns of cooperation structures that evolve, in general, include:

The Re-Emergence of the Bay of Bengal 55



pIF Kiribati

SAARC Nauru Migonesia o0
i i
Solomon Islands
Te Marshall Islands
sCT i "% Cook islands

Nive Vanuatu

secretariat seat of APEC
secretariat seat of SCO
secretariat seat of
ASEAN/+3/EAS/ARF

u :secretariat seat of SAARC
~ :secretariat seat of PIFF

& " J'
US-Lower Mekong
Initiative 2

Afghanistan Samoa Tuvalu Fiji~ e
Maldives NosthiKorea ps SCS:
Mongolia ARF 5 SCO Kazakhstan
L2550 ) EU A NEw Kyrgyzstan
G Bhutah® 55 \Pak\stan Timor-Leste Guinea Tajikistan
:,I Nepal S . Uzbekistan
>
W e o ssos East Asia New Zealand
2 angladesh s H Australia
N Sri Lanka \‘Q Summit
BIMSTEC" e 5
B ) S
SCTIS s S =
£ 'l $PC | south Korea
.
NS ASEAN +3 Japan .
rY » Russia
I »
, APEC:;
o S, Brunei vel
. »
e i indonesia® Chinan Chile
B Y Malaysia Canada Hong Kong, China
\»\\ ASEAN ¥, Philippines E //A,A‘\\ Chinese Taipei
~ cOrT \Y 5 * 5 §
R iy \‘\o SPCT3S %\ Singapore ;”::CO
3 :energyand ‘\x\
the environment \‘\\ Myanmar
T :technology S Cambodia
P : political
C :cultural
: economic
$ . N8
S :security
*
A

Fig. 1. Sub-regional cooperation structures in Asia. Source: modified from Bower.”

(a) A regional agreement, wherein regional countries voluntarily enter into an
agreement in order to upgrade cooperation through common institutions and rules.?
The primary objective of such an agreement can be economic, political or environ-
mental. Usually, for governments, it tends to become a political initiative with com-
mercial interests. Agreements allow an increase in international trade and investment
and in the formation of regional trading blocs.

(b) Regional agreements allow regional integration that is progressed through
international institutions, intergovernmental decision-making, or a combination of
both. They are aimed to achieve rapid economic development, decrease conflict,
build mutual trust and overcome barriers that impede the flow of goods, services,
capital, people and ideas. Accordingly, the Regional Cooperation and Integration
(RCI) Strategy® recommends four pillars for cooperation and integration as seen in
Figure 2. These include:

(i)  Economic cooperation (infrastructure development such as trans-
port, ICT, technology and energy)

(ii) Trade and investment (trade, investment, domestic regulation, and
macroeconomic and financial policy)

(iii) Monetary and financial integration (a single currency and a close to
uniform interest rate for the region)

(iv) Regional public goods—environmental protection (shared natural
resources) and security (both traditional and non-traditional threats
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[IUU fishing, piracy, illegal migration, slave trade] and climate
change)
(v)  Culture and education

(c) Regional partnerships are partnerships formed when two or more countries
or organizations of a region either reach a formal or an informal agreement to work
together to achieve a common goal. Partnerships are created to achieve greater value,
leverage resources, address common issues, provide a communication forum and
achieve bold goals.*

(e) Regional programs are planned activities of particular interest to people liv-
ing in the area for which the service is provided. These programs should deal with
a subject matter of specific interest to the region and with people who are residents
or have close connections with the region.* They aim to support the region in the
efforts of domestic priorities, policy reforms and regional integration.

(f) Regional initiatives are initiatives** committed to a specific region. These
initiatives generally have a broad scope and include several topics of common inter-
est.”? They may aim at innovative and sustainable practices, building a knowledge
base and formulation and implementation of strategies at the country level. The ini-
tiative provides an integrated approach to addressing priority issues, and to guide
the implementation of country programs.

While the regional cooperation models are effective and are the way ahead,
there are risks to regional integration that need to be identified and managed. These
include*:

(a) Different priorities of countries depending on their connectivity gaps, eco-
nomic geography, or preferences for sovereignty in specific areas.

(b) Difficulty in assessment of the impact on trade and investment flows, allo-
cation of economic activity, growth, and income distribution.

(c) Inefficient outcomes due to lack of adequate complementary policies and
institutions.

(d) Need of policies and institutions to ensure that eventually there are no win-
ners and losers and social, environmental, and governance risks are managed correctly.

Such resulting institutes of regional integration may be either trans-regional
(with countries outside Asia), intra-regional (with countries within the region but
of different sub-regions), or sub-regional (with countries of the same sub-region).
To better understand the architecture of these institutions that have developed in
Asia, these institutions are divided into three categories, viz. overarching, functional
and facilitating.® An overarching institution is an umbrella arrangement that con-
venes summits and meetings for governments and provides normative and declara-
tory frameworks to legitimise and support regional cooperation and integration
initiatives. The functional institutions are more specialized with a narrow technical
agenda that focuses on a specific area (or range of areas) of cooperation while the
facilitating institutions provide advisory, administrative, technical, and financial
support.
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Fig. 2. The four pillars of regional cooperation and integration. Source: ADB, 2008.*

Partnerships in the Region

Asia, as a region, is home to 48 developing nations (Central Asia [8], East Asia
[6], South Asia [8], Southeast Asia [10], Oceania [2] and the Pacific [14]), and has
witnessed a steady increase in institutions of regional integrity. These institutions
are aimed to be comprehensive, open, and multi-dimensional and help nations to
develop through cooperation.

The existing institutions of regional integration in this region are as seen in
Table 1.7 These institutions and their members (as seen in Fig. 3) indicate that these
institutions are haphazard and overlapping. Such overlapping institutions lead to
higher transaction cost due to duplication, are difficult and problematic for govern-
ment agencies to manage due to scarce technical resources and eventually yield lower
welfare gains. However, they continue to flourish due to foreign-policies and politics
of participating nations. When analyzing the existing institutions in Asia based on
the four pillars of RCI strategy (see Fig. 2), what stands out is that regional integration
is much higher in East Asia and Southeast Asia while Pacific, South Asia, and Central
Asia are the least integrated sub-regions in the world.*® The main driver of these
integrations has been “trade and investment” while “monetary and financial inte-
gration” has lagged and both “economic cooperation programs” and “cooperation
in regional public goods” have been wanting. This said, it is evident that there is
substantial untapped potential for regional integration in South Asia.*

It is essential to understand that regional economic cooperation and integration
is essential to bring about socio-economic development of the region and also for
the implementation of the 2030 Agenda of achieving Sustainable Development Goals
by generating large opportunities for enhancing employment and incomes across
the region.*” In return, a lower integration has a direct bearing on connectivity lead-
ing to poor infrastructure, which in return affects the development of seaports, ports
and harbors, and air services. These in return have a direct bearing on tourism, busi-
ness and migration.
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Table 1. Institutions of Regional Integration
in Asia (ADB, 2010)

Trans-regional

Overarching  Asia-Europe Meeting (ASEM); Asia-Pacific Economic Cooperation (APEC);
Eurasian Economic Community (EurAsEC); Forum for East Asia-Latin America
Cooperation (FEALAC); East Asia Summit (EAS)

Functional ASEAN Regional Forum (ARF); Indian Ocean Rim Association for Regional Coop-
eration (IOR-ARC); Shanghai Cooperation Organisation (SCO)

Intra-regional

Overarching ASEAN Plus Three (ASEAN+3);

Functional ASEAN+3 Macroeconomic Research Office (AMRO); Bay of Bengal Initiative for
Multi-Sectoral Technical and Economic Cooperation (BIMSTEC); Central Banks
of Southeast Asia, New Zealand, and Australia (SEANZA); Coral Triangle Initiative
(CTI); Credit Guarantee and Investment Facility (CGIF); Economic Cooperation
Organization (ECO); Executives’ Meeting of East Asia Pacific Central Banks
(EMEAP); Network of Asian River Basin Organizations (NARBO)

Sub-regional
Central Asia

Overarching  Central Asia Regional Economic Cooperation (CAREC); International Fund for
Saving the Aral Sea (IFAS); UN Special Programme for the Economies of Central
Asia (SPECA)

South Asia

Overarching  South Asian Association for Regional Cooperation (SAARC)

Functional Bay of Bengal Programme Inter-Governmental Organisation (BOBP-IGO); South
Asia Co-operative Environment Programme (SACEP); South Asia Sub-regional
Economic Cooperation (SASEC)

Southeast Asia

Overarching  Association of Southeast Asian Nations (ASEAN)

Functional Brunei Darussalam-Indonesia-Malaysia-Philippines East ASEAN Growth Area
(BIMP-EAGA); Greater Mekong Subregion Economic Cooperation Program
(GMS); Indonesia-Malaysia-Thailand Growth Triangle (IMT-GT); Mekong River
Commission (MRC); Southeast Asian Water Utilities Network (SEAWUN)

Pacific

Overarching  Pacific Islands Forum (PIF)

Functional Forum Fisheries Agency (FFA); Pacific Islands Applied Geoscience Commission
(SOPAC); Secretariat of the Pacific Community (SPC); Pacific Regional Environ-
ment Programme (SPREP); South Pacific Tourism Organisation (SPTO)

This all notwithstanding, in the last 70 years, the littoral countries of the Bay
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Fig. 3. Main regional and trans-regional economic integration initiatives in Asia. Source: ADB,
2010."

of Bengal, despite the challenges faced, have seen substantial economic and social
achievements much beyond the expectations of most people. This is largely attrib-
utable to ASEAN which has helped establish a high degree of political unity through
regional cooperation. This in return has allowed trade and investment to flourish
in the region and provide leverage for trade negotiations at the international level.
Over the years, ASEAN has become a successful model for the developing world
through openness and gradualism. On the other hand, since the motivation for the
creation of SAARC was a common fear of domination of smaller countries by India,
the grouping has not been able to show comparable results.*?

Though there has been skepticism about the region achieving regional integra-
tion with a “noodle bowl” arrangement of institutions,* it is ASEAN that stands out
to provide the required hope and direction. It is because of this that one notices that
ASEAN maintains centrality to both trans-regional and inter-regional groupings
(see Fig. 4). It must be noted that the ASEAN’s centrality is not a result of a precon-
ceived plan but due to its increasingly central role in Asia-wide cooperation.

In spite of the downside of the “noodle bowl]” arrangement, several countries

Opposite: Fig. 4. Centrality of ASEAN in groupings. Source: ADB, 2015.** Top: Inter-regional
grouping. Bottom: Trans-regional grouping.
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have stayed on with these agreements for reasons of simplification of trade negoti-
ations or simply “peer pressure.” It is with this understanding that it is opined that
BIMSTEC can play a crucial role to ensure socio-economic development of the lit-
torals of the Bay of Bengal as it connects nations of South Asia and Southeast Asia
to remove the existing divide between these two sub-regions while maintaining the
centrality of ASEAN, a near necessity for the stability and prosperity of this region
as seen in Fig. 4. Such an effort would eventually help in the possible re-emergence
of the Bay of Bengal as the “center of activities” in this region once again.

Influence of Partnerships on the Bay of Bengal

It is clear by now that the intention of regional partnership is to bring business,
government, education and community leadership together in order to strengthen
the economy of the region by retaining, expanding and diversifying existing business
and industry while attracting new businesses to the region.* This has resulted in
fast-paced development and growth of Asia in general and Southeast Asia in par-
ticular.

With development, has come unprecedented pollution of the land, air and the
sea. This has resulted in 99 of the 100 most polluted cities of the world in 2018 to be
in Asia’® thereby exposing 92 percent of the population of this region to significant
health risks.*” According to the 2017 Ocean Conservancy report,*® China, Indonesia,
the Philippines, Thailand, and Vietnam are dumping more plastic in the oceans than
the rest of the world combined. This is resulting in the blatant pollution of the oceans
and is directly responsible for climate change and loss of habitat for the fishes. It is
essential to mention that the fishing industry plays a vital role in the lives of millions
of people in this region, with ASEAN being a major producer of fish and other fish-
eries products. As the effects of climate change increase, natural disasters and sea
rise have become frequent and common events for the region. This has also had an
effect on the monsoon pattern on which the region depends largely for its agriculture,
and which was once a determining factor for movement of trading ships in this
region. Today, no part of the world is likely to be affected more by climate change
than the littorals of South Asia due to low lying and crowded cities close to the
coast.”

As for the unity of the region, while Southeast Asia has displayed a close-knit
integration South Asia has not. Furthermore, with no effort made to integrate South
Asia and Southeast Asia, the integration of the Bay of Bengal has remained a distinct
dream for the last 70 years. However, with the magnitude of world trade moving
through the Malacca Strait that accounts for nearly half of the global trade®® and
one-third of the total global petroleum and other liquids production,* the Bay of
Bengal has started to attract extra-regional powers. With political conflict and piracy
being rife in this region, extra-regional powers such as the U.S., China, Japan, South
Korea, India, Vietnam, Australia and many more have been forced to involve them-
selves in issues of trade, defense and diplomacy, sale of military equipment, and mil-
itary exercises with the littorals of this region. This in return has affected the security
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of the littorals of the Bay of Bengal forcing them to expend their limited finances in
developing a military of their own.

IV. Understanding BIMSTEC

If we observe closely the sub-regional partnerships mentioned above, we realize
that most of them maintain the broad division of inward-oriented South Asia and
outward-oriented Southeast Asia and there is very little participation of nations on
an intra-regional basis, barring BIMSTEC. Loosely, BIMSTEC can be called an ini-
tiative to bring together the two sub-regions so that the Bay of Bengal and Asia as
a whole regains its long-lost glory. It is with this understanding that we will look at
BIMSTEC in detail and see what efforts it is making to bring the two sub-regions
together and whether it has/is succeeding in its efforts.

The Bangladesh, India, Myanmar, Sri Lanka, Thailand Economic Cooperation
(BIMST-EC) was formed in 1997 as BIST-EC and was renamed as BIMST-EC after
Myanmar joined this intra-regional grouping. With Nepal and Bhutan joining it in
2004, it was renamed as BIMSTEC (Bay of Bengal Initiative for Multi-Sectoral Tech-
nical and Economic Cooperation). Unlike other sub-regional groupings, BIMSTEC
is a sector-driven cooperation organization. Though it began with six economic-
related priority objectives, over the years more were added to eventually address 14
sectors. Each of these sectors has a member nation as a lead country to coordinate
the activities in that sector. These sectors include those of Trade and Investment
(Bangladesh), Technology (Sri Lanka), Energy (Myanmar), Transport and Commu-
nication (India), Tourism (India), Fisheries (Thailand), Agriculture (Myanmar),
Cultural Cooperation (Bhutan), Environment and Disaster Management (India),
Public Health (Thailand), Poverty Alleviation (Nepal), Counter-Terrorism and
Transnational Crime (Sri Lanka) and Climate Change (Bangladesh). Additionally,
two specialized centers, the Energy Centre and the Centre on Weather and Climate
have been created to support sectoral cooperation and for a concerted energy policy.
Today, 23 years later, BIMSTEC has created its own identity as an intra-regional
organization, rather than being just a bridge between South and Southeast Asia.
However, with achievements, new challenges have surfaced that need to be contin-
ually resolved.

Progress Made

BIMSTEC as a sub-regional organization maintained a low profile till the 2016
BRICS-BIMSTEC Outreach Submit. Since then, progress in various areas has been
made with various agreements being inked by the member states. To improve work-
ing a secretariat has been established in Bangladesh. The progress made in the various
priority sectors is varied with the major focus being on Trade and Investment, Con-
nectivity and Energy with some basic effort focused toward other priority areas.

Intra-regional trade and investment have been one of the key priority sectors

The Re-Emergence of the Bay of Bengal 63



to achieve socio-economic development for BIMSTEC. Accordingly, the Trade
Negotiating Committee has established the Agreements/Protocols on Trade in
Goods, Trade in Services, on Investment, on Cooperation and Mutual Assistance in
Customs Matters, Rules of Origin and Operational Certification Procedures, Trade
Facilitation, and Protocol to amend the Framework Agreement to conduct nego-
tiations. In addition, the BIMSTEC Free Trade Area Framework Agreement
(BFTAFA) to stimulate trade and investment among member states and to attract
trade in goods, trade in services, and investment with outsiders has been inked.

To achieve better transport connectivity, BIMSTEC member states have pre-
pared a BIMSTEC Transport Connectivity Master Plan with Asian Development
Bank and identified 167 projects (35 roads, 12 railways, 9 airports and 109 ports) at
an estimated cost of US$45-50 billion. Some of these include rail and road corridors
such as the SAARC Corridor 4, the SAARC Corridor 8, the Asian Highway 2,
the linking up of existing national highways at Dalu (Meghalaya, India)-Nakugaon
(Mymensingh, Bangladesh), to create a North-South corridor for Bhutan, Meghalaya
and Assam,” a 4,430-kilometer long Kolkata-Ho Chi Minh City railway corridor
that remains mainly on the drawing board at present, the Kaladan multi-modal tran-
sit transport project that aims to reduce the travel distance between Kolkata to Sittwe
by approximately 1,328 kilometers and avoid the Chicken’s neck in Siliguri by con-
necting the port of Kolkata with Sittwe (Myanmar) by sea route (539 kilometers),
Sittwe to Paletwa (western Myanmar) by Kaladan riverboat route (158 kilometers),
and Paletwa to Mizoram (India) by road (62 kilometers). The Kaladan project is sup-
ported by several associated projects such as the Bairabi-Sairang-Hmawngbuchhuah
railway, Sittwe Special Economic Zone, Sittwe-Gaya gas pipeline, Tha Htay Chaung
Hydropower project, India-Myanmar-Thailand highway, Agartala-Feni-Chittagong
highway, India-Myanmar Zokhawthar-Rihkwadar-Kalemyo highway, Paletwa-Chika-
India highway project and the four-laning of Aizawl-Tuipang national highway.>

The Motor Vehicles Agreement for road traffic and Agreement on Coastal Ship-
ping between BIMSTEC member countries has been inked. Under this the BIMSTEC
Coastal Shipping Agreement (draft discussed on December 1, 2017) aims to facilitate
coastal shipping within 20 nautical miles of the coastline in the region to boost trade
between the member countries while the Unified Motor Vehicle Act (MVA) aims
to provide easier and smoother movement of goods and vehicles between Bangla-
desh, Bhutan, India and Nepal, was inked in 2015. The work on establishing mech-
anisms and procedures for acceptance of custom transit documents, coordination
between border authorities and physical clearance of goods remains to be addressed
and is being developed while the BIMSTEC Agreement on Mutual Assistance on
Customs Matters has been signed.

In order for one member nation to use surplus from by another member, due
to different time zones, and hence enhance energy cooperation, a memorandum of
understanding to develop a Master Plan for the BIMSTEC Grid Interconnection®”
was signed during the 4th BIMSTEC Summit.”® The project aims to create a sub-
regional power grid by connecting the Northeast to Muzaffarnagar via Bangladesh.”
Additionally, petroleum product pipeline from Numaligarh refinery (Assam, India)
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to Parbatipur (Bangladesh),® and a three-nation gas pipeline project between Myan-
mar, Bangladesh and India, that was aborted in the mid-"90s, are being studied for
revival.®!

To ensure availability of technology and safe transfer of technology for devel-
opment, the BIMSTEC Technology Transfer Facility (TTF) is being established and
is in the final stages. Furthermore, an IT corridor to share the excess internet band-
width available with Bangladesh has been created. In doing so, Tripura in India is
connected to Cox’s Bazaar through Akhaura, both in Bangladesh, for the internet.*

Tourism that has a huge potential in this region and can attract tourists from
both within and beyond the region has also been given priority. With this in mind,
a BIMSTEC Tourism Information Centre has been established in New Delhi, India.
Furthermore, the Network of Tour Operators and a common marketing strategy to
promote tourism are being developed.®

To focus on sharing of cultures, various events such as film festivals and a
festival of Buddhist Heritage have been organized.

To advance cooperation in the Fisheries sector, a draft concept paper on coop-
eration in combating IUU fishing, joint activities in fisheries, combating climate
change effects to fisheries, research in inland/coastal aquaculture and capacity build-
ing is under consideration. Additionally, many collaborative activities have also been
conducted.

Intensified cooperative efforts to increase agricultural productivity and to
encourage sustainable agriculture and food security have been conducted, along
with workshops.

To fight the effects of climate change and to enhance cooperation in the field
of Environment and Natural Disaster Management, the BIMSTEC Centre on
Weather and Climate has been established in India. In addition, a Concept Paper
has been drafted to establish a framework of cooperation on climate change at a
sub-regional level.

To ensure public health through traditional medicine, the BIMSTEC Task Force
on Traditional Medicine has been set up. Priority Areas for Technical and Research
Collaboration in Traditional Medicine are under consideration by the Member
States. Similarly, the Protection of Genetic Resources and Intellectual Property Rights
are under consideration.

In order to combat terrorism and transnational crimes, concrete measures have
been undertaken to step up cooperation and coordination among law enforcement,
intelligence and security organizations against non-traditional threats. In addition,
BIMSTEC security agencies have begun to cooperate and combat transnational secu-
rity threats. To create a more conducive atmosphere of trust, the land boundary
issues between India and Bangladesh and the maritime boundary issue between
Bangladesh and Myanmar have been resolved.

To encourage people-to-people contact, a Networks of Policy Think Tank
(BNPTT) has been established as a Track-II BIMSTEC initiative with RIS so as to
foster and enhance cooperation and interactions among the Member States.**
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V. BIMSTEC as a Bridge

In a world that is developing fast, no one nation can have all the resources, both
natural and man-made, at its disposal for the well-being of its people. This has caused
the world to realize the importance of regional and sub-regional groupings for devel-
oping synergy, stability, growth and socio-economic development of the nations. It
is with this realization that Bangladesh, India, Sri Lanka and Thailand joined hands
to form BIST-EC. With another three more geographically collocated countries join-
ing the grouping, BIMSTEC, as we know it today was formed. Now that the grouping
has been formalized, it is essential that this grouping is nurtured enough to keep it
alive and kicking, or it would experience a death due to dysfunction. In order to
evaluate if BIMSTEC can be the required bridge between South Asia and Southeast
Asia let us look at the grouping more closely.

An Analysis

The greatest advantage of this grouping is “geographical contiguity” and “eco-
nomic complementarities” of the member states that have similar problems and
people who think and work alike making understanding better and making the
grouping a union of like-minded people with the same set of issues. However, this
grouping has remained a mere “talk shop” in the 23 years of its existence with very
little to showcase as its achievements. Though the lack of achievement can be attrib-
uted to lack of political will, one needs to realize that BIMSTEC is not just another
sub-regional grouping but represents an already existing and a much larger recog-
nized identity—the Bay of Bengal—that has existed even before humanity set foot
on Earth.

Due to the commonality of issues, the grouping has identified 14 sectors and
has assigned each sector to a member state as the “lead country.” Since some coun-
tries are handling multiple sectors, it is felt that the focus for spearheading multiple
sectors is disallowing the adequate addressing of a single sector itself. Though all
the sectors identified are critical for the region, it is essential that BIMSTEC identifies
some core sectors as priority areas to be addressed first and allow the remaining to
be addressed over the years. Some core sectors that need to be addressed before oth-
ers are trade, investment, connectivity and energy. However, care needs to be taken
that the focus from the other sectors is not diluted. Sectors such as education and
tourism, that are essential but not critical, to begin with, can continue to progress
in tandem but not at the expense of the core sectors. It is hence essential that BIM-
STEC finalize and implement socio-economic development projects that are more
critical to member states and implement them. Since funding will remain an issue,
a separate bank or a PPP model to address such a development may be considered
as an option.

Another area of concern in this region is security against both traditional and
non-traditional threats including terrorism and climate change.

Individually, all member states have been handling the threat of terrorism
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through their domestic laws. To address cross border terrorists, several bilateral
treaties have been put into place and joint military exercises by the Army, Navy, Air
Force and Coast Guard between countries such as Surya Kiran (between India and
Nepal), Mitra Shakti (between India and Sri Lanka) and many more are conducted
regularly. The need of the hour is to move from bilateral to joint exercises involving
all the members of BIMSTEC and share real-time intelligence of all the three domains
to ensure a safe Bay of Bengal. In this regard, the creation of the International Fusion
Centre-Indian Ocean Region (IFC-IOR) at Gurugram, India, is considered a positive
step to address maritime issues.

On the threat of climate change, it is a well-known fact that this region is pos-
sibly the worst-hit region due to drought, floods, sea-level rise, and increasing tem-
perature leading to ice melts, forest fires, hurricanes, storms and climate shift,
thereby affecting human health, biodiversity, water, food, economy, infrastructure
and holistic and maritime security of the countries of the region. It is essential that
BIMSTEC as an organization create joint studies and implement them to create
adaptive and resilience mechanisms for the people of this region for disaster pre-
paredness due to climate change. In this regard, a think-tank under the aegis of
BIMSTEC itself should be established which could provide scholarly research writ-
ings on adaptive and resilience mechanisms against climate change relevant to this
region and for other programs of BIMSTEC.

While in some priority sectors work needs to be done from scratch, there are
many sectors wherein the cobwebs of time need to be removed to establish the once
prevailing systems. Sectors such as information technology, customs, and renewable
energy may need to be established from scratch, while others such as road and rail
links need to be revitalized to their earlier glory with repairs at some places and
reconstruction at others. It is pertinent to mention that each member nation has a
center of excellence in one or more fields. Some of these are: India in renewable
energy, Bangladesh in cyclone preparedness, Thailand in IUU fishing, the last mile
connectivity of tsunami early warning system of Thailand for improved preparedness
in coastal areas, to name a few. By tapping into this expertise, the entire region can
benefit substantially.

In doing all this, it is essential to keep BIMSTEC outside the political arena.
The basic thrust of BIMSTEC should be the development of the region with ample
opportunity for discussion to avoid mistrust and differences. Political concerns of
nations with other nations must be kept out of the gambit of BIMSTEC as is done
by ASEAN to keep it apolitical.

In trying to achieve these goals, BIMSTEC should strive to become a thriving
partnership among governments, business and industry, civil society, other stake-
holders and people working together for ensuring security, preserving peace and
expanding the reach and impact of development. Furthermore, there is a need to
look not only at the development of hard connectivity (transportation and industrial
corridors) but also soft connectivity such as skill development, person-to-person
connections and building technological capacity.
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Route to Chart

BIMSTEC as a sub-regional grouping has been a slow starter. After inception
it was planned that summits would be held every alternate year, ministerial meetings
every year and senior officials’ meetings biannually. However, in the last two decades,
only four summits have happened with no ministerial meetings and the senior offi-
cials’ meeting postponed seven times.

With changing geopolitics in the Bay of Bengal resulting in increasing traditional
and non-traditional threats including those due to climate change, nations here find
themselves creating bilateral and multilateral groupings thereby garnering greater
world attention for the Bay of Bengal. With an Indian foreign policy focusing on
“Look East” (1991), modified as “Act East” (November 2014); that of Bangladesh
focusing on “Look East” (2002); that of Myanmar focusing on “Look West” (1996);
a failing SAARC due to strained relations between India and Pakistan; and with
BIMSTEC having a mix of nations of both South Asia and Southeast Asia, BIMSTEC
has started to emerge as a possible solution for the countries of the Bay of Bengal.
Such a sub-regional grouping can eventually help bridge these two long-lost blocs
that would provide the necessary security and socio-economic growth and allow the
realization of the re-emergence of the Bay of Bengal to its original glory. However,
in order to achieve this, the following are considered essential:

(a) Creating greater trust. There is an increasing necessity to create trust among
the member nations. Mistrust restricts trade and connectivity, both of which are
essential for greater socio-economic development. A visa on arrival for citizens of
BIMSTEC could be an option, to begin with, before a more open visa such as a
Schengen visa is evolved.

(b) Creating greater connectivity. There is an increasing requirement of air,
land, sea and telecommunication connectivity between the nations of this region to
ensure the creation of trust and to encourage the seamless spread of trade and reli-
gion.

(c) Creating a better environment for Free Trade Agreements. FTAs, if used
irresponsibly, can create a negative economy and decimate the economy and indus-
tries of a host nation. It is essential that, to ensure better trade and socio-economic
development of the countries of the region, the right environment for FTA through
transparency, intra-regional investments, addressing tariff and non-tariff barriers,
transportation, supply capabilities and information gaps as a minimum to encourage
FTA and allow free trade are developed.

(d) Big brother approach. Though India is a big brother in the region and most
of the initiatives of BIMSTEC can be manipulated to be India-centric, India as a
member nation of BIMSTEC needs to be wary that such an approach may create
mistrust and may be counter-productive. It is essential that India adopts an approach
of “growth for all.” Such an approach would allow BIMSTEC to realize its goal of
socio-economic development and act as a bridge for the region.

(e) Developing infrastructure. Nations of this region require funds for devel-
oping their infrastructure. For this, they should try and tap the resources of the
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ADB, the development partner of BIMSTEC, rather than on a bilateral basis. Such
an approach will permit the nation to avoid a condition like debt diplomacy while
ensuring that their requirement of infrastructure development goals are achieved.

(f) Need for coordination. In order to ensure that different groupings, but with
common member states work on the same goals, coordination between these group-
ings is essential. A strong secretariat of BIMSTEC may help provide this coordina-
tion. This can be achieved by providing the secretariat with the requisite manpower
and autonomy needed to function.

(g) Need for guidance. There is an urgent need for guidance in BIMSTEC. With
a strong secretariat, this guidance can be ensured to speak to each other and drive
the grouping to its desired goals.

(h) Minimize the involvement of China in the region. Though such minimization
may not be feasible, nations of the region need to see beyond their own interest and
try and create options for cooperation within themselves and allow extra-regional
powers to get a foothold only when essential.

(j) Competition between India and China. Competition between the two major
powers is natural. However, in order to shape the future of the Bay of Bengal, it is
essential that India revisits the terms of engagement to pursue cooperation where
it can and competition where it must.

(k) Creating a common interest. Since no two countries may have a common
agenda for growth it is essential to evolve common interest areas that will help
regional development.

(I) Create a greater image. Currently, BIMSTEC lacks a media image. For an
organization to gain greater traction through public awareness in society, it needs
to be a household name. Such an image needs to be created for BIMSTEC.

(m) Lack of closure of projects. Though BIMSTEC has done some good work
over the years, the projects that have not been closed in full give the organization a
negative image of sorts. It is essential that the projects once completed are closed,
allowing the grouping to focus on more economically feasible and result-driven
projects.

(n) Working as one. Currently, BIMSTEC is working with national goals in
mind with each nation looking to achieve their own goals rather than the overall
prosperity of the region. It is necessary to remember that if the region prospers, the
nations in the region would prosper automatically. It is hence essential that the
member nations build synergies so as to utilize available resources in an optimal
manner and allow the achieving of the greater goal for the region.

(p) Key checkpoints. While progressing with development, security and political
stability; the impact of development on macroeconomic policies; increasing market
access and capacity building; supporting governance to maintain financial stability;
and improving aid effectiveness need to be monitored as key checkpoints.

(q) Funding. In order to ensure smooth and regular functioning of the secre-
tariat, member nations need to boost funding for the secretariat’s budget. This fund-
ing is considered essential in order to invest in outreach and agenda-setting
initiatives.®
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(r) Sustainability. Development and pollution have become synonymous in
recent years. If BIMSTEC is to help the Bay of Bengal re-emerge, it needs to set stan-
dards in achieving growth and development sustainably to ensure that the environ-
ment is protected and the negative impacts of climate change do not end up
destroying the region.

(s) Making the grouping stronger. Indonesia is geographically at the fringes of
the Bay of Bengal and enjoys a strong position in ASEAN. Inviting Indonesia to join
BIMSTEC would make the grouping stronger.

VI. Conclusion

The Bay of Bengal has remained fractured due to fear of re-colonization, lack
of trust, historical baggage or simply inward-orientation. It is time that these frac-
tured elements are put together and allowed to heal as a single entity, as it was a
decade ago. One such effort is the realization of the Bangladesh, India, Myanmar,
Sri Lanka, Thailand Economic Cooperation (BIMSTEC) as an engine for socio-
economic development in this region. Though BIMSTEC has maintained a low pro-
file for the last 23 years, it is time that this organization becomes a bridge between
South Asia and Southeast Asia and helps the Bay of Bengal to re-emerge to its original
glory of yesteryears.

In order to allow this to happen, the member states have to allow bilateralism
to develop into multilateralism. Currently, while there are 14 priority sectors for
BIMSTEC, each led by a member nation, it is essential that to give impetus to the
socio-development of this region, the focus should be more on trade, investment,
connectivity and energy as the main sectors while progress on the other sectors con-
tinue at a lower priority. When all this is achieved, and since BIMSTEC is not a
grouping but a defined region of the Bay of Bengal, success of BIMSTEC would
directly mean the re-emergence of the Bay of Bengal. With the strong political will
being displayed by the member states toward the success of BIMSTEC, it is only a
matter of time that the re-emergence of the Bay of Bengal will become a reality.
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Relevance—These findings are relevant to understanding international maritime
security governance as a complex adaptive system which may require changes or
responses.
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I. Introduction

The notion that states are typically solely responsible for governance within
their territory has been progressively challenged by the growing consciousness that
actors other than the state can and do respond to specific situations, especially those
that are transnational.! So much so that their involvement is recognized by interna-
tional legal scholars, not necessarily as occupying formal ascertainment within inter-
national legal rules but as holding valuable participant status.? Some scholars point
out that state authority witnesses transformation to accommodate these changes in
a spirit of global cooperation. They argue that globalization ironically ultimately
undermines the state that brought about its existence in the first place.’ The interplay
between this “globalization” and the state, especially concerning non-state partici-
pants, is far more complex. Nigeria’s enforcement of firearms legislation amid mar-
itime security challenges in the Gulf of Guinea provides an apt scenario to discuss
the contemporary international system and the complexities for state and non-state
actor’s relationships.

This study examines, using a multi-method approach, the rationale and linked
outcomes of the application of Nigeria’s gun control laws. The contribution of this
article is two-fold. First, it demonstrates how domestic law influences transnational
actors. It reveals that Nigeria’s gun control laws and their enforcement, are relevant
to the existing global governance structure in international maritime security because
they can determine how it develops. Participants in the international norm-making
process are likely to transform domestic law. However, local laws can also constrain
the actions of transnational actors. Secondly, the study demonstrates that the inter-
national maritime security system is a non-linear dynamic system that possesses the
ability to generate adapting effects. The trend of engaging PMSCs in anti-piracy
activities introduced an international (imperfect) framework before the shift of atten-
tion to the Gulf of Guinea. However, the state laws of Nigeria are giving the partic-
ipation of PMSCs in anti-piracy efforts a different outlook. These marked differences
contribute to re-shaping and redirecting PMSC development, as well as creating
changes in the international maritime security framework.

Section 2 of this article sets the foundation for the study. It briefly explores the
global threat of piracy and armed robbery against ships and the role that PMSCs
have played in curtailing the risks. The section also discusses the current state of
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Nigeria’s gun control laws and how it applies in the maritime domain. Section 3
recounts the methods and processes engaged in the study. Section 4 discusses the
findings and is followed by a conclusion.

II. Background

Flowing from the inherently transnational nature of shipping and its economic
significance to all states, stakeholders require that unhindered trade occur globally.
Unfortunately, in recent decades, piracy and other maritime crimes such as armed
robbery against ships continue to interfere with secure shipping. Private maritime
security companies (PMSCs) have been involved in providing additional security
services to that offered by the states to address maritime security concerns.* Their
involvement first around Southeast Asia and in the Gulf of Aden using privately
contracted armed security personnel (PCASP) is well documented.’

Several scholars, in discussing the role of PMSCs in the context of the challenge
their control creates as well as the impact of their use especially off the coast of
Somalia, acknowledge their contribution in triggering global changes concerning
piracy-related threats and the use of arms on vessels in two significant ways.® First,
there was an implicit shift in the long-standing international practice that discour-
aged the arming of merchant vessels.” Their presence off the coast of Somalia coin-
ciding with the dramatic reduction in attacks in the Gulf of Aden is usually identified
as the game-changer, compared to their use in piracy prone areas off the Strait of
Malacca.? In addition to the implicit shift, a global consensus developed on how to
deal with armed private security through soft law instruments and standards.’

The formal declaration of the Gulf of Guinea as a piracy hotspot occurred in
2011 Table 1 shows the statistics of attempted and actual attacks in the region
between 2011 and 2019." During this period, the International Maritime Organization
(IMO) statistics reveal that at least 692 seafarers were taken hostage and actual vio-
lence to the crew of vessels was recorded in 122 out of the 527 incidents."

YEAR/SOURCE 2011 2012 2013 2014 2015 2016 2017 2018 2019

IMO 65 68 55 45 35 62 49 81 67 527
IMB 53 62 51 41 34 55 45 82 64 487

Table 1. Summary of piracy and armed robbery (actual and attempted) attacks that occurred
in the Gulf of Guinea (2011-2019).

Several authors acknowledge that the location and patterns of attacks present
characteristics, including petro-piracy, which are unique to the sub-region.” The
intent of the criminal activities occurring in the sub-region are classified as cargo
theft, armed robbery and kidnapping."* Experts believe that the majority of the
attacks—actual and attempted—are perpetuated by criminals of Nigerian origin.”
Maritime criminals operate in the port area, territorial sea and the exclusive eco-
nomic zone. They are known to work with sophisticated weapons and are violent.'®
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The existence and persistence of attacks in the Gulf of Guinea created an atmos-
phere for the potential engagement of PMSC services to improve maritime security.
Despite the apparent change in perspective and the resultant framework on the use
of arms and ammunition by private guards within the maritime domain, Nigeria
continues to insist on the implementation of gun control laws" and policies within
its maritime domain in a manner that restricts the use of arms-related services by
private security entities. Scholars assert that the regional differences in piracy attacks
and state response affects the reaction of the global community.”® Hence, it is crucial
to investigate further why Nigeria insists on restricting the use of armed personnel
as a potential anti-piracy measure.

The legal framework for regulating the use of firearms in Nigeria is made up
primarily of the Firearms Act" as well as subsidiary legislation arising from the prin-
cipal Act.?® Several other national laws refer to some as aspects of the control of the
use of firearms. These include the Armed Robbery and Firearms Act* and Private
Guards Act.”? The UN Protocol Against the Illicit Manufacturing of and Trafficking
in Firearms, Their Parts and Components and Ammunition, supplementing the United
Nations Convention against Transnational Organized Crime* and ECOWAS Con-
vention on Small and Light Weapons* are international agreements to which Nigeria
is a signatory. They are relevant to Nigeria’s firearms framework since they create
obligations on Nigeria to regulate the ownership, possession and transfer of weapons
among the civilian population.” The state’s domestic laws on the regulation of
firearms reflect these international obligations.

The extant Firearms Act as the dominant aspect of gun control in Nigeria defines
firearms in section 2 as

any lethal barrelled weapon of any description from which any shot, bullet or
other missile can be discharged, and includes a prohibited firearm, a personal
firearm and a muzzle-loading firearm of any of the categories referred to in Parts
I, IT and III respectively of the Schedule hereto, and any component part of any
such firearm.

The schedules referred to in section 2 consists of categories of weapons as well as
the manner (if ownership is not prohibited), in which they can be obtained. Existing
literature and analysis of the law reveals that ownership and possession of arms
within Nigeria’s territory is highly regulated.* It requires obtaining a license from
the appropriate authority as designated by the Act, after fulfilling specific criteria
as stipulated by law.” The grant of the license is not as of right.”® Approvals may be
refused, without prejudice to considerations such as the age, mental capacity, sight
quality, temperate habits, and criminal records of the applicant.”

An equally stringent procedure with discretionary powers applies to the move-
ment of arms across national borders.?”® Sections 18, 19 and 21 of the Firearms Act
collectively provide specific procedures under which the movement of weapons across
national borders are permitted. The Firearms Act allows the president or his desig-
nate by proclamation to prohibit or restrict (based on conditions), the ownership
or possession of firearms as he deems fit.* According to section 35, Firearms Act,
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(1) The President, if he thinks fit, may at any time by proclamation prohibit the
possession of or dealing in any firearms or ammunition, either throughout the
Federation or in any part thereof, and either absolutely or except subject to such
restrictions or conditions as may be specified.

The existence of discretionary powers is significant because if exercised, it may effec-
tively create an outright ban on the movement of firearms across national borders.
The Nigerian government currently uses these discretionary powers, in a manner
that restricts the possession and movement of weapons within the Nigerian space.*

Scholars generally examine issues of complexities arising from the use of PMSC
services that require the use of firearms and how these complexities affect maritime
security for other jurisdictions.*® This study examines the rationale behind the appli-
cation of said laws and policies by Nigeria, as well as the consequences on the PMSC
industry and maritime security in general.

II1. Research Methods

This section discusses the methods engaged in the empirical investigation. The
study based on a pragmatic approach® utilizes both expert interviews and question-
naires to elicit a better understanding of the focus of the research.

a. Expert Interviews

Expert interviews were conducted with five stakeholder groups within the mar-
itime sector (P, = 11) between 2016 and 2018. The groups were made up of private
security provider interests; Nigerian government agencies involved in maritime law
enforcement, Nigerian lawmakers, global shipping company interests, and an inde-
pendent foreign security expert.

Expert interviews involve participants that possess knowledge about a particular
subject, which is ordinarily not accessible to everyone. They possess acquired knowl-
edge on the subject matter of the research through carrying out activities either of
a professional or functional nature.’® The experts in this investigation consisted of
persons who gained knowledge either from being involved in the Nigerian maritime
setting or as maritime security stakeholders at the international scene. From a
methodological viewpoint, the researcher identified expert interviews as the most
appropriate method to conduct the investigation. The interviews are useful in gaining
insights into decision making processes and shedding light on elements of the inquiry
through information sometimes not documented. The experts were identified pur-
posively, based on their “know-how” and “know why” status with respect to the sub-
ject matter of inquiry.

The method employed a semi-structured interview approach. Though con-
ducted with an interview guide, the interviews were designed to give the participants
room to unfold their views.*® The result presented in this article forms part of a
more extensive study on private protection of foreign vessels in the Gulf of Guinea.
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All participants were informed of the average time expected for the interview
and also told of their general rights, including the prerogative not to provide an
answer to questions asked. The interviews were audio-recorded, except in three
instances where participants did not consent to audio recordings, and a handwritten
record of the interview was employed instead.

To maintain confidentiality and because of the sensitive position of some of the
interviewees, Table 2 below provides uniform information that could be shared relat-
ing to the demographics. The research applied the sociological method of assigning
a serial number to participants after each interview.’”” This was to enable explicit ref-
erence to the interview data while at the same time preserving confidentiality with
respect to the identity of the participants.

PARTICIPANT ORGANIZATION

P1 Nigeria Security and Civil Defence Corps (NSCDC)

P2 The Baltic and International Maritime Council (BIMCO)

P3 International Association of Marine and Shipping Professionals (IAMSP)
P4 SAA/PG West Africa (private maritime security company)

P5 Individual maritime expert

P6 Nigerian Maritime Administration and Safety Agency (NIMASA)
P7 Nigerian Maritime Guard Command (MGC)

P8 ACSS (private maritime security company)

P9 Nigerian Navy

P10 Nigerian Navy

P11 Legislator

Table 2. Demographics of participants in the expert interviews.

b. Self-Administered Questionnaires

As part of the methods for the investigation, the researcher collected data from
questionnaires administered to seafarers. Seafarers represent a group of maritime
stakeholders directly threatened by pirate attacks. (Qn = 44). The survey aimed to
provide through closed and open-ended questions, the perceptions of this group of
stakeholders on the application of gun control measures in Nigeria and the outcome
on the security situation between 2011 and 2018. The time frame coincided with the
period that the region was formally declared a piracy hotspot and until the end of
2018 when piracy was still adjudged as persistent in the region.”® The enforcement
of gun control measures by Nigeria took place within said period.

Administration of the instrument occurred using a random selection of seafarers
arriving onboard foreign-flagged vessels at four out of six major ports in Nigeria
between the period of November and December 2018. Table 3 provides a summary
of the demographics of the participants.

The choice of surveys for this particular group was connected to the need to
collect information efficiently within the shortest possible time available while they
disembarked from vessels. The convenience of respondents, quick administration
and absence of interviewer effect are critical advantages of utilizing questionnaires.*
On the flip side, the self-administered questionnaires deny the researcher the oppor-
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Table 3. Demographics of participants in the questionnaires.

tunity to prompt or probe further to improve the research.* There is also a tendency
of lower response rate for several reasons such as questionnaire respondents becom-
ing tired of answering questions they perceive are not salient to them.* A pilot test
was conducted with a convenient sample size (n = 10) to test the time involved to
reduce the disadvantages of engaging self-administered questionnaires. The pilot
was also used to test the time required in answering the questions as well as if the
questions were relevant and could be easily interpreted.

c. Analysis

Expert interviews. All audio-recordings were transcribed verbatim. The col-
lected qualitative data were entered into a qualitative data analysis software (Qurikos)
to assist in coding and template analysis. Template analysis as a form of thematic
analysis enables extensive development of themes from the rich textual data.*? It
also enables a comparison between the different groups within the specific context
of the subject matter of the research. Template analysis creates room for a priori
codes which are modifiable and updated through the iterative process of in vivo
coding during the analysis. Pre-defined categories were derived from previous lit-
erature. The a priori codes were discussed with a top officer from the Nigerian Navy
and a security expert. These codes were later refined during the coding process.
Table 4 below shows the codes a priori and revised (2nd and 3rd) coding relevant
to the aspect of the research discussed in this article.

Questionnaires. Data from closed questions were coded into an excel spread-
sheet and assigned appropriate measurements. The essence of the data was not nec-
essarily to generalize for application to a more significant population but obtain the
perception of this group of stakeholders to contribute to achieving a holistic picture
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1ST LEVEL (A PRIORI) 2ND LEVEL CODE REVISED 3RD LEVEL CODE

Background N/A

2. The relevance of distin- N/A N/A
guishing the threat to
maritime security

International involvement ~ N/A N/A
PMSC participation N/A N/A
5. Application of gun control ~ Reasons for nation/ Sovereignty principles
local jurisdiction Peculiarities
legislation Historical antecedents
6. Impact of gun control Effect on PMSCs Restriction of services
Adaptation of services
Effect on government Changes in maritime security
services provision model
Maritime domain awareness
Effect on security Level of threat
Adequacy of security services
7. Challenges to maritime N/A N/A
security

Table 4. Extract of template for expert interviews.

of the inquiry. Data of this nature allow links to be formed with findings in the area
of research.*’ Hence, the study engaged simple descriptive statistics to compare the
variables in the instrument. The analysis was not particular about the statistical sig-
nificance of the result based on the sample size. The responses to the open-ended
questions were analyzed by manual coding.

IV. Results and Discussions

The following section provides the results and discussions of this study, which
explores the reasons why Nigeria applies strict gun control measures and the impact
of such stance on the PMSC industry and security in the region. The scope of this
article does not include other clusters of themes relating to “maritime security threat
distinction,” “facilitators of maritime security threat” and “PMSC characteristics”
derived from the expert interviews. However, some nested themes under these clus-
ters, which are linked to the focus of this research are referred to where necessary.
Similarly, aspects of the administered questionnaires not relevant to this article are
also not included.

The use of the template in qualitative analysis helps to highlight, based on the
frequency participant reference, particular themes that reflect their perception of
the subject matter. Table 5 below provides a summary of the frequencies of specific
themes discussed by participants. The numbers at the extreme right of each row
reflect the total number of times all the participants referred to a particular topic.
Table 5 does not reflect other nested themes which may be relevant and discussed
in the analysis, in connection to the main ideas.
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The study employs the results of the questionnaires in discussing the relation-
ship between the existence of gun control and the PMSC business models as well as
the perception as to the state of the threat and the adequacy of security services flow-
ing from the efforts of the government to improve security. Tables 6 and 7 show a
summary of the perception of the seafarers on the current state of threat in the
region as well as the adequacy of the services currently existing. These themes are
pertinent in discussing together with the relevant aspects of the findings from the

qualitative interviews, the perceptions of the impact of Nigeria’s gun control.

State of Threat
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Table 6. Summary of perception of seafarers on the state of threat.
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Table 7. Summary of the perception of seafarers on the adequacy of security services.
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a. The Rationale for the Application of Gun Control

The question of whether and to what extent coastal states should control PMSCs
has been an issue since their activities began as a market response to curbing piracy.
Following the heightened attention that surrounded their involvement off the coast
of Somalia, the IMO’s Revised Interim Recommendations for Port and Coastal States
Regarding the Use of Privately Contracted Armed Security Personnel on Board Ships
in the High Risk Area (MSC.1/Circ.1408/Rev.1) through its guideline, encouraged
balancing the rights of coastal states in the application of its national legislation on
the one hand and concerns of the owners as well operators of ships navigating in or
through a high-risk area to provide means for enhancing the security of their ships
on the other hand. Notably, Nigerian gun control laws and policies existed before the
escalation of maritime security threats in the region. Additionally, since MSC.1/
Circ.1408/Rev.1 are merely guidelines, there is no obligation on the state to follow them.

When asked their perception as to the reason for the strict application of gun
control measures by Nigeria within the maritime domain, participants in the expert
interviews identify four themes—sovereignty, jurisdiction, historical antecedents
and peculiarities.**

Sovereignty. Participants display the understanding that Nigeria occupies the
status of an entity having no other authority over it. They similarly indicate knowl-
edge that this sovereign status gives it the power to enact and enforce laws within
its territory, including the territorial sea the state claims. This status gives it the
power to enact and enforce laws within its territory, including the territorial sea the
state claims.* Domestic laws provide the framework for governing a state.* These
local laws serve as an integrative force to manage interactions within while at the
same time, protecting the state from undue external interference. As a feature of
sovereign status which her Constitution affirms, Nigeria has laws that regulate affairs
of juristic and natural persons within its territory.*” The laws include the Firearms
Act*® and other national legislation and policies that regulate the carriage and move-
ment of weapons, which are particularly relevant to the use of private armed guards.
The exercise of Nigeria’s sovereign power over her territorial space allows the trig-
gering of criminal liability in Nigeria even if the flag state of the vessel permits the
use of such firearms. All participants in the expert interviews indicate awareness of
the existence and application of the gun control laws. Similarly, a high percentage
of seafarers (77 percent) also indicate awareness of the application of gun control
laws within Nigeria’s territory.

States are responsible for policing their sovereign space. Unlike PMSCs that are
financially motivated, the state is not driven to protect out of the need to make a
profit. They remain accountable for controlling violence. Expert interview partici-
pants, particularly those from government agencies, frequently spoke of the respon-
sibility of the state to ensure security within her territorial jurisdiction. Given the
political, economic, social and military significance of the sea domain that Nigeria
controls, they perceived the provision of maritime security as inherently a function
of government.
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The main issue is the absence of adequate security within and around the Niger-
ian coast. The experts recognized some level of incapacity on the part of government
agencies to provide the necessary maritime security owners and operators of ships
need. The perceived inadequacies highlighted include insufficient patrol boats and
poor coordination of information sharing in the region. The participants further
identified that the state (until June 2019), lacked an appropriate legislative framework
to tackle the enforcement of piracy and other unlawful acts at sea. Additionally,
poor budgetary allocation causes a disadvantage to the security of the Nigerian mar-
itime environment. Several authors highlight these incapacities in discussing the
problem of maritime insecurity in the Gulf of Guinea.” Notably, the state in 2019
enacted the Suppression of Piracy and Other Maritime Offences Act to address the
legislative lacuna. The state is yet to institute any trial or secure any conviction based
on it.

How sovereignty is conceptualized has significant ramifications for maritime
security. Sovereignty as a social construct is flexible in meaning. As the dissent
among academic scholars shows, the responsibility for protection as an indicator of
sovereign status does necessarily imply direct provision by government agencies of
a particular service.®® Thomson argues that sovereignty is conceptualized best as
authority rather than state control or responsibility.” This is because state control
continues to wax and wane, but this does not diminish the authority of the state.>
States have the authority to delegate activities, as long as the state’s ability to make
political decisions remains intact. From this perspective, the involvement of non-
state actors in engaging in the business of security is potentially advantageous to the
state, bearing in mind the incapacities highlighted earlier. On the other hand, schol-
ars like Avant acknowledge that although changes do not erode the state’s power,
states that open themselves to these changes are likely to experience trade-offs that
affect their political process of controlling violence.*® She cites two different exam-
ples—one of the U.S. advantageously engaging market mechanisms such that private
security companies who generally follow U.S. regulatory regimes and private security
providers in South Africa that honor the regulations more in a breach. Yet, the
reduction of state control in both instances is not done out of coercion but exist
based on the decision of the state. This means that sovereignty as a concept allows
the state to consider, in the interest of maritime security, whether to choose to uphold
or relax its gun control laws in ways that affect the active participation of PMSC
services that require them.

Jurisdiction. The legal competence of a state to exercise control over a particular
space within the world’s waters is quite complicated. Unlike the terrestrial domain,
the law of the sea which reflects the fragmentation of prescriptive (legislative) and
enforcement jurisdiction of states across the multi-jurisdictional sphere is the basis
for addressing state rights.* The experts display the understanding that the existence
and enforcement of gun control laws in the territorial sea and internal waters tie
with the prescriptive jurisdiction of the state.” The jurisdiction connects with the
right to enact laws for and apply them to all persons, objects and activities within
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its territory. Participants exhibited knowledge of the legal implication of the juris-
diction of a coastal state concerning crimes committed within territorial waters.

Two critical issues exist concerning the jurisdiction of the coastal state and the
application of its gun control laws. The first issue relates to the compatibility or oth-
erwise of Nigeria’s prescriptive jurisdiction in this context with the right of innocent
passage which exists under international law.’® The other issue has to do with the
effect that enforcing gun control laws against foreign vessels has on their protection
in other maritime jurisdictions. The extent of the participants’ knowledge on the
issues of jurisdiction and the application of gun control laws in Nigeria are especially
important since some of the participants are involved in policy making in their var-
ious sectors.

The interpretation of what innocent passage means is relevant to determining
when Nigeria as a coastal state is permitted by international law to enforce its local
rules against foreign vessels.”” UNCLOS art.18 (1) defines innocent passage as nav-
igating through “the territorial sea without entering internal waters or calling at a
port outside internal waters; or proceeding to or from internal waters or a call at
such roadstead or port facility.”® Based on wordings of this provision, a vessel though
intending to call at port, may still be engaged in innocent passage while in territorial
sea. Notably, state practices are usually not in consonance with the second leg of the
definition of UNCLOS art 18 (1) as they appear only to recognize a vessel neither
coming out of port or internal waters nor heading to port or internal waters as
engaged in innocent passage. Passage whether in line with state practice or strict
interpretation of UNCLOS art 18 (1)(b) can only be innocent according to UNCLOS
art 19(1) if it is not prejudicial to peace, good order or security of the coastal state.
Prejudicial activities are mentioned in UNCLOS 19(2). Debates exist as to the inter-
pretation of UNCLOS, article 19.° These debates exist with respect to whether the
provisions of (1) and (2) are independent provisions such that the objectivity intro-
duced by (2) are distinct from (1) which is subjective.®® Similarly debates also exists
as to whether the presence of arms onboard constitutes non-innocent activity under
(2).%' These debates make it difficult to state conclusively whether a foreign vessel
with armed private personnel on board is prejudicial to good order, peace or security
of the coastal state for the purpose of determining enforcement powers of the coastal
state in this regard.

Stakeholders such as the IMO and flag states issue several advisories, warning
ship-owners and operators as well as PMSCs that countries in the Gulf of Guinea,
by application of relevant gun control legislation, do not allow the arming of vessels.
These advisories are arguably an indication of at least an acceptance of the position
of subjecting passage of ships to coastal state law with respect to the private arming
of vessels against pirates. But as Yang argues, the mere fact that a state enforces its
legislation within its jurisdictional zones successfully does not necessarily mean that
the enforcement of the legislation is legal.®?

Experts in the category of government agencies are adamant that the principle
of innocent passage cannot be interpreted to negate the application of its gun control
law within the maritime domain where it has jurisdiction. P9 explains that “(a)ll
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Nigerian legislation are applicable within the jurisdiction ascribed to her by the law
of the sea. Even with issues of innocent passage, the laws of the coastal state are still
applicable.” Similarly, P6 in discussing the issue of jurisdiction and national security
explains that

the provision of UNCLOS on innocent passage is obvious. It is an expeditious
movement which does not undermine national security. What amounts to under-
mining security? contravening the law in such a situation undermines security.

P7 adds further that within its jurisdiction, there is no “move to intercept any vessel
except where there is intelligence information that shows that a vessel is carrying
toxic waste or bearing arms, which is a contravention of the law.” The opinion of
these experts does not reflect the legal uncertainty and surrounding debates of
whether or not the presence of vessels on board may be considered as innocent pas-
sage. They represent a simple interpretation of responsibility for territorial waters
as implying jurisdiction to enforce applicable laws.

In spite of the division into different jurisdictions, the maritime domain remains
physically continuous. Hence, the applicability of the state’s enforcement powers in
these other maritime jurisdictions is relevant. The contiguous zone (if claimed by
the state) is adjacent to the territorial sea of a coastal state.> UNCLOS art. 33 allows
the state to punish infringement of customs, fiscal, immigration or sanitary laws
applicable in its territory. The right to punish the violations as highlighted by UNC-
LOS in this area is an indication that states may have rights to apply their gun control
laws within this zone.®* Within the exclusive economic zone (EEZ), as the next mar-
itime zone, coastal state laws are enforceable with respect to the specific explorative
and exploitative rights.® UNCLOS, art. 58 provides that the EEZ forms part of the
high sea where the coastal state does not exercise any of the restricted rights. The
law of the sea generally ascribes exclusive jurisdiction to the flag state in the high
seas.’ P3 opines that while Nigeria may assume the competence to apply its gun
control laws in territorial waters, the application of the gun control law does not
extend to contiguous zones. Other experts participating in this study do not express
views as to the competence of the application of Nigeria’s gun control measures in
areas outside the territorial waters, perhaps because of the focus on the idea that
most of the attacks in the region occur within territorial waters. But it is an important
issue nonetheless because, as pointed out by P5, attacks are happening farther away
from the territorial sea into the EEZ which is considered generally as part of the
high sea.

Given the already established incapacities, it may be difficult for the state to
provide security within the EEZ and beyond. At the same time, the protection of
vessels outside the territorial sea using PCASPs becomes logistically more compli-
cated if not impossible, since flag state laws which allow them may conflict with
coastal state gun control laws.

Peculiarities. Experts identify specific characteristics that necessitate the appli-
cation of gun control measures to prohibit the arming of foreign vessels. Interro-
gating peculiarities in this context are essential because of the discussion aids in
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determining the most appropriate security measures for particular threats. The
appropriateness and subsequent success in the use of armed guards on vessels off
the coast of Somalia do not automatically apply to the Gulf of Guinea region and
the threat posed by attacks in Nigeria. Regional differences in such attacks cannot
be ignored because they affect plausible solutions.®” The experts identify the pecu-
liarities as the nature of attacks, the proliferation of weapons in the region and the
location of the attacks.

The Nature of Attacks. Participants identify that attacks in the Gulf of Guinea
region involve more personnel than attacks experienced in Southeast Asia and off
the coast of Somalia. Additionally, the attacks are characterized as very violent, with
resilient pirates using sophisticated weapons, including firearms to conduct their
attacks. All the experts (except P3) agree that these characteristics make it necessary
to impose the application of laws to prevent the escalation of violence at sea. Accord-
ing to P4, “(n)o matter how good the former United Kingdom or United States
Marines are, they simply cannot defend a vessel against attackers that outnumber
them and outrange them in terms of weapons.” The IMO indicates the threat of
escalation of violence at sea exists with the use of private armed personnel.®

P3 expresses a contrary opinion concerning the application of gun control due
to the nature of the attacks. He opines that the kind of attacks should be the reason
why the state should regulate its gun control laws such that foreign vessels can con-
duct their trade across the maritime zones with appropriate protection using private
armed guards. For this particular expert, the application of the gun control laws
should not be in a manner that would effectively deprive the foreign vessel and per-
sons on board, the right to use firearms for self-defense in the respective maritime
zones. The expert believes that violence of the attackers should be matched with
appropriate protection from private armed guards. A plausible explanation for P3
contrary views is that unlike P4 and P8, he is currently not engaged in the provision
of security solutions in the region or Nigeria. P4 opines that the threat in the Gulf
of Guinea presents a new orientation process for several stakeholders in the maritime
domain, especially the foreign PMSCs who want to use a “wrong model to tackle
the same problem with different characteristics.”

Location of Attacks. Statistics of attacks in the Gulf of Guinea reveal that they
occur within the territorial waters of Nigeria as well as the EEZ.%° As mentioned ear-
lier, expert participants acknowledge that the territorial sea is within the state’s
national space. The issue as it relates to the question of innocent passage discussed
concerning Jurisdiction is also applicable in this context.

Arms Proliferation in the Region. Another feature which the experts identify as
a reason for the strict application of gun control laws in Nigeria is the problem of
the proliferation of arms. The illegal presence and misuse of arms is a pressing global
security threat, evidenced by the widespread deployment of illicit weapons in conflict
situations and criminal attacks. In Nigeria, studies reveal that the demand for illicit
weapons remains high, fueled by socio-economic factors such as governance failures,
political tension during elections, crime and insecurity.” The gravity of the problem
of arms proliferation led states, including Nigeria, to make commitments at the
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global and regional level to control and regulate the movement of arms and prevent
their diversion into illegal circuit. Experts agree that the government imposes gun
control laws as part of the efforts to keep illegal arms within the Nigerian territory
under control. As to the proliferation of illicit arms, P3 argues that even with the
need to regulate the movement of weapons strictly, proper regulation for storage of
arms would suffice. This would enable foreign PMSCs to utilize firearms for pro-
tection, especially in maritime zones where Nigeria has no prescriptive jurisdiction.

Notably, even with the seemingly strict gun control laws, the country struggles
with a perceived inability to effectively control the movement of weapons into the
country through her land and sea borders. In 2017, illegal arms numbering over
2,000 were discovered to have arrived through the seaports on several occasions.”
Scholars tie the persistence in the proliferation of illicit firearms to poor implemen-
tation of the existing legal regime, and the socio-economic environment which cur-
rently fosters a culture of violence and the need to self-protect.”

Historical Antecedent. Some participants (P2, P3, P4, and P5) connect histor-
ical antecedents in Nigeria to its decision to apply gun control legislation to PMSCs
providing security for foreign vessels. Nigeria’s political history, like most of the
West African states, is colored by some elements of outsider influence, particularly
colonialism, and contributions in intrastate wars.”> The formation of Nigeria is a
direct result of the era of new imperialism which saw the occupation, division, and
colonization of African territories by European powers. Tensions over the legacy of
European colonization generally still (sub)consciously affect trust and confidence
that the African continent has for the security interests of extra—African powers.”
Furthermore, there are records of the involvement of foreign states and even mer-
cenaries alike during the Nigerian Civil War.” These participants who speak of his-
torical antecedents perceive that they affect the trust level with which state view
options that involve the introduction of external forces into its territory. For instance,
P3 opines that

Though, this is a history of not just your country (Nigeria) but most if not all
Africa, I think the fear of what happened in the past and perhaps what still hap-
pens in certain countries in Africa, make Nigeria insist on applying her gun con-
trol laws in this context even though there is a possibility that armed private
guards from PMSCs could actually help....

Similarly, P4 expresses the view that Nigeria being in

a region that has a history although not recent but certainly a history of civil
wars, state-on-state wars where expatriate/foreigners have been involved to some
degree with the use of arms, states will not ordinarily allow PCASPs operate
within their territorial waters which is where most of the attacks take place.

P4 buttresses the rationale of historical antecedent by comparing Nigeria with
Cape Verde. Notably, Cape Verde like Nigeria was under colonial rule before becom-
ing an independent state. But P4 explains that the absence of intrastate conflicts or
military coup d’état in Cape Verde has limited negative foreign influence, which
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might have played a significant role in the country’s decision to relax her gun control
legislation and allow the regulated use of armed foreign personnel on vessels in its
territory.

b. Linked Outcomes

This section discusses the opinions of the various experts on the outcome of
the application of gun control. It is not the intention of this study to determine the
type of relationship that exists between the application of gun laws and these iden-
tified outcomes. It suffices for the research that the participants perceive the iden-
tified issues that occur as a response to the State’s insistence on the application of
its gun control laws and the need to improve maritime security threat of piracy and
armed robbery

The Arrest of Foreign Private Security Personnel Onboard Vessels. Partici-
pants noted that the Nigerian government, through its law enforcement agencies at
sea, had made several arrests of vessels and PMSC personnel suspected to violate
her gun control measures. In 2012, the Nigerian Navy arrested a Dutch-flagged PMSC
escort vessel Myre Seadiver Aviatu at the Lagos roadstead for possession of firearms
and ammunition in violation of the gun control laws.”® Similarly, in 2015, the MV
Lilac Victoria, UACC Eagle, and UACC Morgane were detained on the suspicion
that the vessels had firearms and ammunition on-board.” Participants from the gov-
ernment agencies highlight that the arrests and detention of the various vessels
changed the narrative as to displaying the seriousness with which the state was han-
dling the issue of the presence of PCASP as a security alternative within its territorial
waters. A majority of the seafarers (80.9 percent) involved in this investigation were
aware of the application of gun control laws in Nigeria.

The arrest of vessels has ramifications. Apart from the effect on state relation-
ships due to the potential diversity of nationalities of members of the crew, there
are also liability issues arising from delays to the vessel. As a response, several advi-
sories were released, cautioning ship owners and PMSCs about the gun control appli-
cation in Nigeria.

Adaptations in the PMSC Industry Model for Nigeria and the Gulf of Guinea.
With the possession of firearms being illegal in Nigerian waters (and most of the
other Gulf of Guinea states) PMSCs continue to modify how they provide services
to foreign vessels in that region. P8 affirms “that the PMSCs offer solutions that can
work within the current restrictions that exist in the Gulf of Guinea region.” These
modified services include acting as a liaison on behalf of the merchant vessel to
arrange, either with a local PMSC company or the Nigerian Navy, for local security
personnel to embark on the vessel when in territorial waters’®; entering into a security
arrangement for the purpose of secure anchorage and; entering into a security
arrangement for dedicated security/escort of the foreign merchant vessel. Mostly,
these modifications do not remain static but continue to experience re-modification,
depending on the need to provide services that are both acceptable and profitable.”
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For instance, in response to prior enforcement of gun control laws, the Standard
Contract for the Employment of Security Guards on Vessels (GUARDCON) was
explicitly modified for West Africa to accommodate the non-provision of private
armed personnel on the vessel. The provision of firearms necessary for the protection
of foreign ships is left to local security personnel (LSPs).*

Following the arrest of unarmed security personnel on vessels in Nigeria, as
discussed earlier, the government expressed the position of detaining any foreign
vessels coming into Nigeria with foreign guards whether armed or unarmed.
Presently, the status of unarmed security personnel is still unclear, based on the
arrests of persons identified as such. PMSCs “hide” under cover of other descriptions
on the crew manifest to be able to provide this service. Observation reveals that crew
manifests may contain names of security advisors tagged under different terminology
such as “cargo welfare officer” or technicians. Interestingly, of the 28 seafarers who
indicated that their vessels had engaged PMSC services within the period, 6 specify
that the services included the use of unarmed security advisers.

While not commenting on the legality or otherwise of the current practice, it
goes to show as P8 asserts, the ability of the companies to change and operate within
restrictions. Finding ways to work around the stringent application to provide secu-
rity alternatives that are also profitable highlights the adaptive features of the PMSC
industry. At the same time, it reveals in the context of the interplay between glob-
alization and the state, that changes can and do occur as a result of the actions of
the state.

State Evolving Security Model. While insisting on the application of gun con-
trol laws, Nigeria still struggles to control her maritime space due to limited capacity
for surveillance, response, and enforcement. In place of foreign PMSC services
involving the use of armed personnel, the maritime security landscape witnessed
the evolution of security models providing extra protection for commercial vessels.
Participants identify mainly the establishment and use of secure anchorages and
state-affiliated escort services.

Secure Anchorages. The secure anchorage area is a restricted space close to Lagos
port. P6 and P7 explain that the area was established by the Nigerian Navy and
Nigerian Maritime and Safety Administration (NIMASA), the government institu-
tion saddled with the responsibility of ensuring safety and security within the mar-
itime domain. The secure area was established in active collaboration with a local
PMSC company, Ocean Marine Solutions (OMS). In this restricted area, vessels
obtain protection from attacks, while waiting to perform ship-to-ship transfers. Also,
escort vessels provided by the Navy are available for commercial ships who wish to
transit through the areas of elevated risk outside Nigeria’s territorial waters. The use
of the secure anchorage area is chargeable. According to one of the seafarers, “it is
expensive, but it is worth it if you can get security.”

State-Affiliated Escort Services. Several experts and seafarers highlighted that
the naval efficiency was previously severely hampered due to a lack of patrol boats.
The state tries to remedy this using locally established PMSCs. These companies
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enter into individual Memoranda of Understanding (MoUs) to provide patrol vessels
that augment the patrol capacity of the Nigerian Navy. The Nigerian Navy equips
the vessels with personnel and military weapons for maritime security duties. As P4
explains,

Under the terms of the MOU, the PMSC has to sustain and maintain that vessel
logistically.... The crew on board is 50% PMSC crew while the balance is left to
the Nigerian Navy. These naval officers operate the weapon systems, do the
watches and employ the use of force if required.... The arrangement has effec-
tively helped secure installations and vessels transiting the Nigerian waters.

About 30 MoUs were in force as at the end of 2018. Several participants in the expert
interview identify this model as very useful because it provides the Nigerian Navy
with the requisite infrastructure for it to provide security within the maritime
domain. However, P4 and P5 reveal that the local PMSCs sometimes violate terms
of the MoU, primarily when they use the MoU as grounds for embarking private
security personnel on board a commercial vessel.

Use of Embarked Security Personnel. Another identified model that arose as a
means of improving maritime security is the use of state embarked security personnel
(SESP) onboard vessels. This model is, at least on paper, no longer applicable in
Nigeria as the Nigerian Navy through several warnings, insists that SESPs on board
civilian ships are prohibited. However, reports of attacks within Nigerian territorial
sea and EEZ such as the attempted attacks on MV Luhai,® the product tanker
Ebunola,®* and the bulk carrier MV Thor Infinity,*® reveals the absence of strict
enforcement of the prohibition. P4 connects the existence of this model to the misuse
of the Nigerian Navy’s MoU mentioned earlier. Some of the experts perceive that
the ineffectiveness in the use of SESPs is a reflection of what would occur if PCASPs
provides armed services on board vessels, although P3 thinks that the inefficiency
of this model ties to a lack of adequate training.

Notably, the evolving security landscape features a developing relationship
between local PMSCs and the maritime law enforcement agencies, particularly the
Navy and Nigerian Maritime Administration and Safety Agency. These models typify
a public-private partnership that is tightly controlled by the government, although
experts from the government category prefer to describe it as merely a means to an
end. The goal for Nigeria is building up the necessary capacity to ensure that the
state can adequately provide security within her maritime domain. The relationship
currently aids the growth of the local rather than foreign PMSC, relevant to fulfill
the capacity needs arising from shortages experienced by the state. But room for the
involvement of international PMSCs still exists. P2, P4 and P7 identify that these
foreign PMSCs interface with the local PMSCs or the government agencies directly
to arrange security for the merchant vessels within the region.

Conspicuously, these evolving security models generate some legal and opera-
tional concerns. For instance, the nature of the operation involving the state-affiliated
vessel as to whether it is defensive or enforcement at sea operation is unclear. Com-
mercial vessels approach the threats of violence at sea from a defensive position
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whereas the state and state security personnel are ordinarily responsible for fighting
criminals at sea. There is no guarantee that in the event of an attack at sea, such state
security personnel would heed the opinion of the Master. Furthermore, a state,
unlike PMSCs, is responsible for security within its territory but these security mod-
els come at an extra cost to commercial vessels. Apart from specialized treatment
for vessels that can afford these services, obtaining some form of economic benefit
for carrying out such functions may ultimately serve as a disincentive to improving
the general security level.?* These concerns create the need for further clarification
under domestic and even international law.

In spite of the potential legal and operational challenges arising from these
adaptations, most of the expert participants (except P3) perceive the models could
create the balance (if properly utilized) of satisfying Nigeria’s desire as a coastal state
to control the possession or carriage of firearms at sea in a manner that that does
not infringe on sovereignty while creating room for the PMSC industry to thrive.

Improved Interagency Collaboration. Experts in the interview highlight that
in trying to handle the changes connected to enforcing existing firearms law and
policies, Nigeria has greatly improved on the knowledge of her maritime environ-
ment and the threats experienced. This is indicative of obtaining maritime domain
awareness. Maritime domain awareness refers to an actual understanding of activities
that could impact the security, safety, economy or environment.®* The core of mar-
itime domain awareness is accurate information, intelligence, surveillance, as far
from state shore as possible. Boraz argues that “no single entity or agency can be
responsible for or can coordinate, all MDA -related activity.” That fact, coupled with
modern network-centric information capabilities, leads to a strong argument that
“nodes” generating maritime situational awareness must be linked.* Expert partic-
ipants view information sharing as necessary in developing appropriate response
within and outside the state. P6 and P7 explained that to foster domain awareness,
the state has invested in technologies to improve information collection and under-
standing among agencies with a shared vision of accomplishing maritime security
at sea functions. Sharing of information derived from achieving MDA has led to
improved inter-agency collaboration. The regional awareness capability system
(RMAC) system, is a recently established satellite surveillance facility that provides
“round-the-clock” surveillance of the maritime environment up to 35 nautical miles
from the coast.®” The Navy’s Falcon Eye system is another surveillance system that
compliments the RMAC.# It covers blind patches in territorial waters not accessible
to the RMAC system.® These surveillance systems enable the Nigerian Navy to mon-
itor activities within the maritime domain and share information with the relevant
agencies.

Furthermore, Nigeria adopted a Harmonized Standard Operating Procedure
on Arrest Detention and Prosecution of Vessels and Persons in its maritime environ -
ment. (HSOP-AD&P) in 2017. The HSOP-AD& P is a set of guidelines designed to
control the operations of maritime law enforcement agencies to solve the problem of
overlapping functions, inter-agency rivalry, and to promote interagency cooperation.
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Noticeably, the HSOP-AD& P suffers from several shortfalls. For instance, the doc-
ument is at best a tool for administrative convenience, with no legal basis for its
existence. The Guideline is not linked with a specific legislation but rather to “the
statutory powers of all Ministries, Departments and Agencies (MDAs) charged with
maritime law enforcement activities.” The statutory powers of the relevant MDAs
are derived from several independent statues which differ in content. Hence the pri-
mary legislation against which the congruence of the specific procedural direction
contained in the HOSP-AD&P should be measured is lacking. The absence of a legal
basis calls into question the lawfulness of actions undertaken pursuant to the guide-
lines. Additionally, the Guidelines highlights 26 occasions in which vessels will be
liable to arrest but did not specify which organization from the relevant MDAs may
arrest in respect of particular offences. This leaves room for the interpretation that
any agency to which the Guideline applies may make an arrest for any of the offenses
listed, thereby negating the concept of interagency collaboration.

The Adequacy of Security Arrangements and the State of the Threats. Cur-
tailing security threats requires the existence of appropriate security arrangements
derived after due consideration of the peculiarities of the threat environment. This
position was often highlighted by several of the experts during the interview study.
Hence, in spite of not having a unified perception on the state of the threat, partic-
ipants in the expert interview (except P3) view the current security arrangements in
the region as adequate to deliver security in the area if properly implemented. The
majority view of seafarers interviewed,
as shown in Figure 1, aligned with the
experts’ opinions on the adequacy of
the current security arrangement.

More than half (66 percent) of the
seafarers opined that the current secu-
rity arrangements were adequate to
provide security in the region if effec-
tively implemented. However, for sea-
farers who had experienced attacks in
the area, only 40 percent believed that
the security arrangements were ade-
quate. Notably, the 11 seafarers who
provided additional comments all iden-
tified inadequate patrol boats and
reduced response time as affecting the
efficiency of the security arrangement
in the region.

Generally, participants in the
Fig. 1. Perception of interviewed seafarers as to expert Interviews ackn.owl.edged thjdt
the adequacy of Nigeria’s current security Waters off the coast of Nigeria were still
arrangements. faced with insecurities. Expert partici-

= Adequate Inadequate HTT
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pants other than those from the government agency category opined that the level
of security threat had not improved due to an inability of the governments in Nigeria
and across the region to sustain efforts of ensuring that crimes are reduced at sea.
The participants connect the state of the threat in Nigeria to the unaddressed prob-
lems of criminality on land, internal conflict, and corruption.

The experts from the government agency category tend to view the state of
security in Nigeria to have improved tremendously, although a lot still had to be
done as a region. Forty-one percent of the entire number of seafarers participating
in the self-administered questionnaire exercise thought that the state of security
within and off the coast of Nigeria had improved. As shown in Figure 2, 39 percent
of the seafarers interviewed replied that the situation had not improved while 20
percent said it was hard to tell if there had been any improvement.

Notably, only 10 out of the 44 sea-
farers had been involved in an attack in
the region, during the period in ques-
tion. Twenty percent of the seafarers
who had been involved in an attack in
the region felt that the security had
improved. The remaining 80 percent
was split evenly between hard to tell
whether it had improved and that the
situation has not improved.

The statistics on the number of
attacks in recent years reveal that apart
from a slight dip in the numbers 41%
between 2014 and 2015, the threat still
remains persistently potent.”® The sta-

tistics are an indication that, in spite of _, .
P Fig. 2. Perception of seafarers on the state of

the arrangement currently in place, the  the threat of piracy and armed robbery against
security situation in still far from opti- ships off the coast of Nigeria.

mal. This inference tallies with the

opinion of the experts who suggest that more needs to be done to improve security;
and that of the seafarers that opine that the situation has not improved. The question
of why the security situation remains far from optimal in spite of the changes is
beyond the scope of this article but it suffices to state that there is need for the state
to re-strategize in other to find a more effective arrangement.

o 20%

c. Quality of the Research

To ensure the quality of the research undertaken, the analysis employs trian-
gulation. Bryman describes triangulation as involving the use of more than one
method or source data in the study of a single problem.” The investigation employs
multi-qualitative methods aimed at revealing the truth of the phenomena investi-
gated in this study. The research also engaged the means of heuristics (analysis of
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both legal and nonlegal documents) to confirm the findings provided by the experts
during the interview. Triangulation is acceptable because no single approach ever
really solves, delineates or validates a particular problem. Engaging different inves-
tigative approaches and employing triangulations yields more complete data and
results in more credible findings.”

d. Limitations and Future Perspectives

This article focused primarily on the reasons why Nigeria applies its gun control
laws in the maritime domain and the linked outcomes. It does not address or discuss
other areas explored in the interviews.

Concerning the linked outcomes identified, the study does not determine that
the consequences are a direct result of the application of gun control laws only.
Instead, the study establishes that the existence and application of gun control laws
in Nigeria create emerging patterns which have contributed as alternatives to
improving security; hence the outcomes highlighted.

The use of questionnaires rather than semi-structured interviews for obtaining
the opinion of the seafarers was a deliberate change in research strategy. It was not
possible to conduct in-depth interviews with this critical stakeholder group because
most of the seafarers approached were unwilling to take out time to participate in
lengthy in-depth interviews. This affected the sample size and the ability to gener-
alize. Future studies would have to involve a sufficient sample size to enable gener-
alizability.

The study acknowledges that, as with other types of interviews, mutual percep-
tion of the participants creates biases that can affect the result of expert interviews.
Particularly, Menser and Nugel highlights that gender and status relation play a role
in expert interviews.” The authors were able to neutralize these biases as much as
possible by displaying knowledge in the field of inquiry in conversations before the
interview.

Additionally, it was perceived that some of the participants might have refrained
from expressing strong opinions and statements due to their status in their respective
organizations. As a suggestion for future studies, the involvement of other subject
related experts such as representatives from the insurance industry, flag state poli-
cymakers would enrich the research.

V. Conclusion

By investigating the perception of critical maritime stakeholders on the response
of Nigeria to the problem of insecurity arising from piracy and armed robbery against
ships in the Gulf of Guinea, this study has confirmed the general proposition that
state laws can constrain transnational norms. In the context of this investigation,
how Nigeria chooses to apply her gun control laws has a constraining effect on the
use of PMSC as an anti-piracy measure in the Gulf of Guinea.
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This article brought to attention how PMSCs, as a consequence of this constraint
on their operational model which was trending due to the success off the coast of
Somalia, have had to adapt in the Gulf of Guinea to remain relevant. The state has
also experienced changes in how it provides security within the maritime domain,
as reflected in the state evolving security models. In the theoretical context of the
globalization-sovereignty debate, the investigation articulated in this paper supports
the argument that globalization is not a homogenous process. On the one hand,
there is the level of influence at the global and national planes where the presence
of PMSCs creates a norm making process. At the same time, domestic laws such as
the Nigerian highly restrictive gun control has caused them to re-strategize and
adapt them to the sub-regional maritime governance framework. These changes
have also reflected on the development of several guiding instruments with practical
effect at the very least and growing relevance for the legal considerations relating to
the regulation of the carriage of firearms within and off the coast of Nigeria for pri-
vate vessel protection.

The changes witnessed so far in the implementation of Nigeria’s firearms reg-
ulation in a manner that affects PMSC utilizations have shown that it is possible to
obtain arrangements that fit the peculiarities of the threat in the region. The success
of such arrangements as shown from the statistics that reveal that the threat still
persists, however, is a different issue.
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Purpose—In spite of the globally accepted principle of uti possidetis juris, which
defines the inviolability of international boundaries, boundary disputes continue to
be. Marine boundary disputes are particularly complex and are usually exacerbated
by the presence of economically viable natural resources, especially oil. Such disputes
in many cases result in military buildup and in some cases international wars. This
paper analyzes the interaction between the presence of oil and the emergence of
boundary disputes as a driver of militarization in the Gulf of Guinea (GoG).

Design, Methodology and Approach—The design is analytically descriptive,
depending essentially on descriptive statistics. Secondary sources, especially the pub-
lications of GoG countries and OPEC, including many other works which are cited,
provided the required data. In order to provide a contextual background, three par-
adigms on maritime boundaries are analyzed. These are mare liberum, mare clau-
seum, and regulated sea.

Findings—All maritime boundary disputes in GoG have been driven by the
presence of oil and gas. Those between Ghana and Ivory Coast, Sao Tomé and
Principe and Nigeria, and Equatorial Guinea and Nigeria are typical. The determi-
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nation of the various countries to protect their marine oil resources has resulted in
an arms race in the GoG. In a few cases, such as the Cameroon-Nigeria dispute,
armed conflict has resulted. Be this as it may, the countries often cooperate to fight
criminal activities, such as robbery and kidnapping, in the GoG. The intervention
by the U.S.A., the EU and China in protecting the oil resources of the area has com-
plicated militarization.

Practical Implications—The paper articulates the threat of marine boundary/dis-
pute-driven militarization in GoG and the need for regional bodies, such as Gulf of
Guinea Commission, to intervene to avert disaster.

Originality/Value—Studies on maritime boundary disputes, particularly in the
GoG, have neglected the generation of militarization and its consequences. This
paper addresses this gap through an analysis of the interplay of oil, boundary disputes
and militarization.

Keywords: boundary disputes, Gulf of Guinea,
marine security, militarization, oil

I. Introduction

Uti Possidetis Juris, a principle which connotes the inviolability of international
boundaries,' has emerged as a globally accepted ideal” and is embedded in the Charter
of the United Nations. This principle guided the determination of post-colonial
boundaries of Africa, Asia and Latin America® and has continued to be emphasized
by the International Court of Justice in its adjudication in international boundary
disputes.

Be this as it may, inter-empire and international boundary disputes have char-
acterized international relations since ancient times.* Marine boundary disputes are
much more complex than onshore ones. This complexity is largely because marine
boundary markers, particularly hydrographic baselines, could readily change due to
coastal processes of deposition and erosion which have been heightened by climate
change. All over the world, marine boundary disputes pose tremendous challenge
to the existing order. No continent has been free of such disputes.® From the per-
spective of the number of countries involved and the interest shown by the major
world powers, the disputes in the South China and East China seas have emerged
as the most significant. Understandably, these disputes have received considerable
research attention.®

Experience has shown that the existence of natural resources, particularly oil,
aggravates such disputes.” The South China and East China Seas disputes are good
examples.® The race for oil in the South China Sea, which complicated the situation,
emerged in 1969/1970 when an international report revealed the oil potential of the
area.’ The dispute over the Spratly Islands, a group of more than 100 widely scattered
islands in the South China Sea, provides one of the best examples of the role of nat-
ural resources in marine boundary disputes.” These were largely ignored islands
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until the discovery of oil in their marine territories. They were ignored because they
were largely barren, uninhabitable and had little land resources. Indeed, for a long
time they were called “Dangerous Ground” by navigators due to their dangerous
seas. China, Taiwan, and Vietnam, each now claims the entire island group while
others, such as Malaysia and the Philippines, each claim some of the islands.

Such international boundary disputes in most cases lead to an arms race and
often degenerate into armed conflict. For example, all parties involved in the South
China and East China Seas disputes have pursued an aggressive policy of armament.
Indeed, China, Taiwan, Philippines, Vietnam and Malaysia have not only occupied
some of the islands but have also installed military facilities on them."

The possibility of war emerging from boundary disputes has been conclusively
established. Studies' have shown that a boundary dispute is one of the common, if
not the most common, drivers of international wars. Indeed, 79 percent of all wars
between 1648 and 1989 were consequent on boundary disputes.” Similarly, every
South American country was involved in at least one war with one or more of its
neighbors during the 19th century because of the same reason." Between 2000 and
2003, 10 of the 19 independent countries in South and Central America were involved
in such wars."”

This paper analyzes oil and boundary disputes as drivers of militarization in
the Gulf of Guinea (GoG). The following issues are addressed:

i. What is the pattern of militarization in the GoG?;
ii. What is the role of oil vis-a-vis boundary disputes in the militarization?; and
iii. How are criminal activities in the GoG a factor in the militarization?

Diverse types and sources of data are required to address the issues. Data on the
pattern of militarization, oil resources of the various countries, the character of
marine boundary disputes, and crime in the GoG are needed. Time series data on
each of these variables are needed. If primary data are to be employed, this will
require fieldwork in each of the GoG countries and even beyond, given the interest
in the region by such countries as the U.S.A., China and European Union countries.
This would involve prohibitively large sums of money and a very long period of
time. Given this scenario, as in similar circumstances, there must be a resort to sec-
ondary data sources, where these are available. Thus, the data for this paper were
obtained from secondary sources. These sources include publications of various
GoG countries, the U.S.A., the EU, the Organization of Petroleum Exporting Coun-
tries and several other works which are duly cited. The next section, a contextual
analysis, provides a framework for this paper.

I1. Oil, Maritime Boundaries and Militarization:
A Contextual Underpinning

Three paradigms on marine boundaries, with implications for militarization,
have emerged over time. These are the principles of a “Free Sea,” of an “Owned Sea”
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and of a “Regulated Sea.” The principles of a “Free Sea”/“Open Sea” or Mare Liberum,
as it is commonly christened, and that of an “Owned Sea”/“Closed Sea” or Mare
Clausum are the earliest counterpoints of the debate and the operationalization of
maritime boundaries.'® The principle of Mare Liberum has its origins in Roman law
which emphasized justice. The sea was seen as a commune omnium, that is, the com-
mon property of all, and therefore a usus publicus, that is, a public utility which can
not belong exclusively to any one or any group.”

The philosophical foundation of “Free Sea” was explicitly defined in 1609 by
Grotius. He asserted, in his Mare Liberum, “the open sea cannot be subject to the
sovereignty of any State, access to all nations is open to all, not merely by the per-
mission but by the command of the Law of Nations.™® The treatise of Grotius, though
influenced by the policies of some countries, such as Great Britain, subsequently
guided the attitude of several countries. The position of Great Britain was obvious
from the several treaties it had with its neighbors, particularly France in the 14th
and 15th centuries, allowing the freedom to fish in the seas around it. This policy of
free seas for fishing and navigation was particularly emphasized in a proclamation
by Queen Elizabeth I (1558-1603) of Britain. The proclamation declared, “The use
of the sea and air is common to all; neither can any title to the ocean belong to any
people or private persons forasmuch as neither nature nor regard of the public use
and custom permit any possession thereof.””

It is this philosophy of a free sea that informed the Berlin Conference of 1884
in its enunciation of a policy to guide the use of the maritime territory of the GoG.
The conference included twelve European countries, the U.S.A., Russia and Turkey,
and formalized the “scramble for Africa” in its “General Act of the Conference,”
signed at Berlin on February 26, 1885, defined in addition to others, two broad related
policies of navigation and of trade, which were clearly based on the principle of a
free sea.?’ Indeed, as indicated in the preamble to the “General Act,” the need for
free navigation and unhindered commerce was one of the reasons for the confer-
ence.

The “General Act” did not directly refer to the GoG but through its definition
of the territory as rivers Congo and Niger, their tributaries and their marine spaces.
Several “Articles” of the “General Act” emphasized that there must be unhindered
movement of merchandise through the free passage of ships and smaller crafts in
the GoG. The significance of marine transportation and of commerce at the time
was responsible for this emphasis. Given the fact that there cannot be free trade
unless the navigation routes are free, there was more emphasis on the latter. The
need for a free sea was asserted in Article 2 thus: “All flags, without distinction of
nationality, shall have free access to all the littoral of the territories.... They may
undertake every kind of transport and exercise the coastwise navigation by sea and
river as also small boat transportation.”

The conviction of no discrimination in the use of the GoG was further empha-
sized in Article 3 that “all differential treatment is prohibited in respect of ships as
well as merchandise.” This determination was also reflected in the banning of all
monetary measures that impeded free transportation and free commerce. For
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instance, Article 14 declared that “There shall not be established any maritime or
river transit tax based upon the simple fact of navigation, nor any dues upon the
merchandise which is found on board the ships. Only taxes or dues can be collected
which shall have the character of compensation for services rendered to navigation
itself....” It is remarkable that Article 24 stipulated that the freedom of navigation
in the GoG shall not be affected even in times of war, while the freedom of the move-
ment of merchandise even during war was enshrined in Article 25.

In spite of the fact that Hugo Grotius’ apparently convincing treatise that
“[e]very nation is free to travel to every other nation, and to trade with it”* guided
the actions of many nations (e.g., Denmark and Sweden), the notion of Mare
Clausum (closed sea) was much more attractive to many nations in the Middle Ages.
It is remarkable that it was Great Britain, which at a time championed the principle
of a free sea, that promoted the counter-principle of Mare Clausum. The real interest
of Great Britain had always been to be “the lords of the seas.” It was King James I
(of Britain) that sponsored the writing of the book Mare Clausum by John Selden
to counter Grotius’ treatise of a free sea. The book, presented to the king in 1618 but
published in 1635,%* declared:

It is certainly true, according to the mass of evidence..., that the very shores or
ports of the neighboring sovereigns on the other side of the sea are bounds of the
maritime dominion of Britain, to the southward and the eastward, but in the
open and vast ocean to the north and west they are to be placed at the farthest
extent of the most spacious seas which are possessed by the English, Scots and
Irish.?

The policy change by Great Britain from Mare Liberum during the reign of
Queen Elizabeth I to the propagation of Mare Clausum by King James I not only
reflected the king’s push to ensure that the country really became “the Lords of the
Seas” but also the king’s confidence that the country’s navy was strong enough to
defend its seas. The popularity of the Mare Clausum principle was such that it was
not only promoted by the pope but also by several countries. Although Selden’s
principle of a closed sea provided a rationale for Britain’s actions, most of the very
fundamental claims based on Mare Clausum predated the publication of the book.
For instance, during the Middle Ages, the “Papal Sea” in the Mediterranean, extend-
ing from Monte Argentino to Terracina, was one where only people in the Church
State and those in Rome were allowed to fish. Much more fundamental was a bull
by Pope Alexander VI which divided the Atlantic Ocean between Portugal and Spain.
The boundary was drawn from the North Pole to the South Pole and passed to the
west of Cape Verde and the Azores Islands. All parts of the ocean, including the
islands, to the west of the boundary were given to Spain and all to the east to Portugal.
The bull also specified that no nation could fish or trade in these respective areas
without the permission of the kings of Spain and Portugal. Trespassers were punished
by death and the confiscation of goods.*

The closed sea principle was so attractive that virtually all nations appropriated
the seas around them and in some cases even those not around them. For instance,

Boundaries and Natural Resources in the Sea 107



the North Sea was claimed by Norway, Venice had sovereignty over the Adriatic,
the Republic of Genoa over the Ligurian Sea and Britain had sovereignty over all
the seas around it. Such sovereignty was usually enforced through the use of force.”
The appropriation of the seas by various nations and its enforcement, usually through
the sinking of ships and the seizure of goods, resulted in considerable resistance.
This resistance was often characterized by skirmishes and, in some cases, by full-
scale war between countries. Thus, the clash between the principle of Mare Liberum
and that of Mare Clauseum resulted in disorder in the seas.

The attempts to impose order on maritime boundaries ultimately resulted in
the “Law of the Sea.” The “Law of the Sea” emerged through an evolutionary process.
The antecedents included actions taken by individual countries and those by the
United Nations. For instance, U.S. President Harry Truman’s proclamation of 1945
on the continental shelf is a noteworthy action by an individual country,* while The
Hague Codification Conference of 1930 and the 1958 Convention on the Territorial
Sea and the Contiguous Zone are significant United Nation’s actions.” The Truman
Proclamation argued that it was just and equitable for a coastal nation to take pos-
session of its continental shelf, particularly, where the shelf has mineral resources,
such as oil. Truman declared: “Having concern for the urgency of conserving and
prudently utilizing its natural resources of the subsoil and seabed of the continental
shelf beneath the high seas but contiguous to the coasts of the United States, as
appertaining to the United States, subject to its jurisdiction and control.”*® This
action by the president of the U.S generated a reaction that culminated in several
other countries taking the same action.

Whereas such individual action may have catalyzed the action by the interna-
tional community through the United Nations, there is no doubt that the Hague
Codification, which specified a three-mile territorial zone for coastal states, was a
significant beginning. Be this as it may, it was the Convention of 1958 that provided
a foundation for the United Nations Law of the Sea of 1982. The convention, signed
in Geneva on April 29, 1958, and made up of 32 Articles, provided in Article 1 that
“the sovereignty of a state extends beyond its land territory and its internal waters
to a belt of sea adjacent to its coast, described as the territorial sea.” Although the
width of the belt was not explicitly indicated, Article 5, dealing with the peculiarity
of bays, suggested a distance of 24 nautical miles. In order to address the issue of
natural resources in the sea, Article 4 provided that “account may be taken in deter-
mining particular baselines of economic interests....”

In spite of the fact that the 1958 Convention provided a basis for international
boundaries, it was the United Nations Convention on the Law of the Sea (UNCLOS),
that provided a much more comprehensive basis for determining such boundaries.
UNCLOS,” apart from identifying the territorial sea of a coastal state, recognized
three marine zones over which a state has jurisdiction. These are, from the coast
outwards, the Contiguous Zone, Exclusive Economic Zone and the Continental
Shelf. The 1982 UNCLOS, which came into effect in 1994, defined the territorial sea
of a coastal State, over which a country has sovereignty, as the coastal waters extend-
ing 12 nautical miles from the coastline. The Contiguous Zone, Exclusive Economic

108 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, SUMMER/FALL 2020



Zone and the Continental Shelf, over which a coastal country has varying rights,
extends 24 nautical miles, 200 nautical miles and 350 nautical miles respectively.

In the context of this paper, the most significant provision is that of Article 15
on “delimitation of the territorial sea between States with opposite or adjacent coasts.”
It provides:

Where the coasts of two states are opposite or adjacent to each other, neither of
the two states is entitled, failing agreement between them, to the contrary, to
extend its territorial; sea beyond the median line every point of which is equidis-
tant from the barest points on the baselines from which the breadth of the terri-
torial seas of each of the two States is measured. The above provision does not
apply, however, where it is necessary by reason of historical title or other special
circumstances to delimit the territorial seas of the two states in a way which is at
variance therewith.*

In spite of the determined efforts by the United Nations to delimit the maritime
boundaries of States, disputes continue to occur. As mentioned earlier, the East
China and South China Seas disputes indicate that the presence of, or even a per-
ceived possibility of, abundant natural resources, especially oil and gas in the seas,
could drive and escalate disputes. Such disputes could be between a militarily weak
country and a strong one. For instance, in the Spratly Islands (South China Sea) dis-
pute, weaker countries, such as Malaysia, Philippines, Taiwan and Vietnam, in chal-
lenge to China, an emergent world power, have established garrisons and military
installations in the islands they claim. It could be argued that such actions by rela-
tively weaker countries may be informed by a realization that they may benefit rather
than lose in such disputes. It is a situation where the cost is perceived to be less than
the benefit. In other words, the opportunity cost of pursuing the conflict is perceived
as being less than that of non-involvement in the dispute. Given this contextual
framework, the next two sections analyze the setting in the GoG.

II1. The Struggle for Oil and Militarization

The GoG, extending from Senegal to Angola, has been the scene of several mar-
itime boundary disputes.* Table 1 shows the pattern of maritime boundary disputes.
All parts of the region (northern, central and southern sections) have had one or
more disputes. There are many more disputes in the central area from Nigeria to
Gabon. Sixty percent of the disputes emerged in the 1970s, while two, that is 20 per-
cent, are as recent as the 2000s.

It is evident that natural resources, and particularly oil, have been at the center
of these disputes. For instance, the dispute between Ghana and Ivory Coast has been
over the oil fields off the coast of western Ghana while that between Cameroon and
Nigeria has been the oil fields off the coast of the Bakassi Peninsula. Similarly, the
dispute between Equatorial Guinea and Nigeria was over the Zafiro and Ekanga oil
fields. The significance of the oil factor was succinctly described by Ghana’s Lands
and Natural Resources Minister: “All of a sudden, with the oil find (in Ghana), Ivory
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Coast is making a claim that is disrespecting this median line we have all respected.

In which case, we would be affected, or the oil find will be affected.

»3)

Table 1: Marine Boundary Disputes in Gulf of Guinea

COUNTRY-PAIR

YEAR OF EMERGENCE

DRIVER OF DISPUTE

STATUS OF DISPUTE

Senegal and
Guinea Bissau

Guinea and
Guinea Bissau

Ghana and
Ivory Coast

Cameroon and
Nigeria

Nigeria and
Equatorial
Guinea

Nigeria and
Sdo Tomé and
Principe

Cameroon and
Equatorial Guinea

Gabon and
Equatorial Guinea

Gabon and
Sao Tomé and
Principe

Angola and
Dr. Congo

Late 1970s. Filed in
1CJ. March 1991

Late 1970s

2007. Filed before
ITLOS in September
2014

Early 1970s. Filed in
ICJ in March 1994
Early 1980s

Late 1970s

Early 1980s

Early 1970s Filed in

1CJ 2017

Late 1970s

Early 2000s

Biological and mineral
resources (oil).

Biological and mineral
resources (oil).

Qil resources

Qil resources

Oil resources

Qil resources

Qil resources

Oil resources

Oil resources

Qil resources

Joint Exploitation
and Management
Agreement, Octo-
ber 1993. Catalyzed
by ICJ

1985 Judgment of
arbitration accepted
by both parties

2017 Judgment by
ITLOS accepted by
both parties

2002 Ruling of ICJ
accepted by both
parties

Treaty in 2000. Joint
Development Zone
Created

Exploitation
Arrangement Joint
Development Zone
signed Feb. 2001.
Came into force
2003

MOU in August
1993 establishing a
Median Line

Signed Agreement in
2016 to Refer to
1CJ. Before then
agreed to joint
exploitation

Settle through treaty
of April 2001
delimiting boun-
dary

Joint Exploitation
Zone established in
January 2015

Note: ICJ: International Court of Justice; ITLOS: The International Tribunal of the Law of the

Sea.

Source: Compiled by the author.
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The struggle for oil-space has been encouraged by a number of factors. One of
these is the fact that most marine boundaries were not precisely delimited before
the emergence of offshore oil. The marine space was perceived as not as significant
as the land areas. It is noteworthy that some of the boundaries remain undelimited.
In some cases, as in the “Golden Rectangle” area of Nigeria, Cameroon, Sdo Tomé
and Principe, Equatorial Guinea and Gabon (Figure 1), because of the closeness of
the countries, the Exclusive Economic Zones overlap.

This state of affairs informed Equatorial Guinea’s intervention in the Cameroon-
Nigeria dispute before the International Court of Justice. Equatorial Guinea appealed
thus: “it is the purpose of Equatorial Guinea’s intervention to inform the Court of
Equatorial Guinea’s legal rights and interests, so that these may remain unaffected
as the Court proceeds to address the question of the maritime boundary between
Cameroon and Nigeria.” Equatorial Guinea also indicated “that the claim presented
by Cameroon in its Memorial which ignores the median line, was never notified to
Equatorial Guinea.”

Even if the boundaries were precise, the fact that oil fields could cut across
international boundaries complicates the situation. In such a setting conflicting
claims could emerge. There are such trans-boundary oil fields in the “Golden Rec-
tangle.” For instance, the Zafiro and the Ekanga oil fields are adjacent and were
claimed by Equatorial Guinea and Nigeria. The concentration of oil and natural gas
fields around boundary areas, as shown in Figure 1, is also a complicating factor.
Although, this is particularly obvious in the case of the “Golden Rectangle,” the loca-
tion of Ghana’s oil fields near its border with Cote d’ Ivoire is also an example.

Given the contribution of oil to the economies of the countries and the over-
whelming dependence on offshore oil in most of them, the producing countries
understandably resist attempts by their neighbors to take over their resources. The
contending neighboring countries are usually influenced by the effects the riches oil
had bestowed on the producing countries and therefore struggle to take over the
oil spaces of their neighbors. Table 2 indicates that oil accounts for a significant
proportion of government revenue in most of the countries. For instance, the gov-
ernments of Equatorial Guinea, the Republic of the Congo and Angola depend so
much on revenue from oil. Indeed, Equatorial Guinea is almost entirely depen-
dent on oil; this mineral accounts for about 98 percent of the revenue. Equatorial
Guinea, which depended largely on its forestry resources, and having one of the
lowest per capita GDPs, emerged as one of high per capita income when it became
an oil exporting country. It now has one of the highest per capita oil production
rates globally.*
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Fig. 1. Major oil and gas fields in the Gulf of Guinea (author’s creation).
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Table 2: Contribution of Oil to GDP and
Government Revenue in Gulf of Guinea Countries, 2017

COUNTRY PERCENTAGE GDP CONTRIBUTION TO GOVERNMENT
REVENUE
Angola 50 80
Cameroon 6.0 40
Democratic Republic 0.4* N/A
of the Congo

Republic of the Congo 65 85
Equatorial Guinea 54 98
Gabon 45 60
Ghana 5.6 10
Nigeria 9.1 53

*2016 data; N/A= Not Available

Source: Compiled by the author.

The driving force of oil in maritime boundary disputes is particularly remarkable
because in most of the countries, the offshore oil fields are the most significant. All
of Ghana’s, Equatorial Guinea’s and Sio Tomé and Principe’s oil production is from
offshore. About 90 percent of the production in Cameroon is offshore. A dominance
of offshore oil fields in Angola is obvious from Figure 2. Since 1970, the offshore
fields have dominated. Indeed, since 1994 virtually all the production has been from
offshore. It is only in Nigeria that onshore production is significant.
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Fig. 2. The significance of offshore oil fields in Angola. Source: Koning, 2014.
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Given the significance of offshore oil fields, the producing countries have been
determined in ensuring that they continue to have exclusive rights over them. This
is apparent not only from their policy statements but also from their attempts to
develop their armed forces, particularly the navy. For instance, in Item 3 of its 1996
constitution, Equatorial Guinea defined its territory, and declared: “The State shall
fully exercise its sovereignty and shall be vested with the exclusive right to explore
and exploit all mineral resources and hydrocarbons. The national territory shall be
inalienable and invincible.”

Similarly, Ghana in revising its defense policy, asserted: “The revision became
necessary as a result of the changing face of security through ... the discovery of oil
and gas in commercial quantities.... The Ghana Navy has made a lot of progress in
its quest toward achieving total surveillance coverage of the maritime domain in the
country....”” In the same vein, the minister of defense stated elsewhere that “work
is underway to upgrade equipment needed by the Ghana Navy to improve the secu-
rity of Tullow Ghana Limited oil and gas fields.... I think the Navy will have to be
equipped to be able to do their protection (of oil installations).”*

The Minister of Defense of Nigeria made the same point about the defense of
oil installations when a naval reinforcement was being sent to the Bakassi Peninsula
in December 1999. He urged, “You must endeavor to provide security to all oil com-
panies prospecting for oil and gas in the area.”” More recently, in September 2018,
while inaugurating 16 patrol vessels to protect oil installations, the Minister of
Defense of Nigeria asserted: “For a littoral State with a huge dependence on her off-
shore resources, maritime security is vital to the nation wellbeing. Against this back-
ground of threat, the entire nation would invariably be at a risky situation if we do
not insist on a motivated and virile navy like ours.”

One consequence of this determination by the various countries to protect their
marine oil resources is that there is an arms race in the GoG. An American financial
and business news website, Business Insider, in a post from April 2, 2010 dramatically
described the setting in the headline: “In Battle for Resources, There is a New Gulf
War.” A similar website (Oil Price.com) put it differently: “Tension Builds in the
GoG as Competition for Economic Resources Increases.” The Equatorial Guinea’s
250-million-dollar “Marine Security Programme,” announced on February 24, 2010,
is meant to build up an integrated naval and air force capability. The various coun-
tries have acquired several types of equipment and facilities for their naval forces
over the years.

The militarization consequent on marine boundary disputes has the potential
of encouraging war. The Cameroon-Nigeria maritime boundary dispute® over the
Bakassi Peninsula is a good example. Table 3 shows that the dispute was characterized
by several skirmishes resulting in loss of lives. The 1990s marked the peak of the
skirmishes. Indeed, in 1994, the escalation was such that Cameroon requested for
assistance from France, based on a defense agreement between the two countries at
Cameroon’s independence. On February 27, 1994, France sent 2 helicopters and 30
soldiers to assist Cameroon.*
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Table 3: Cameroon-Nigeria Skirmishes
Over Boundary Dispute in Gulf of Guinea

SERIAL NUMBER DATE IMMEDIATE TRIGGER

1 May 1981 Attempt by Cameroon to occupy disputed area

2 October 1989 Attempt by Cameroon to occupy disputed area

3 December 1993 Attempt by Nigeria to occupy disputed area

4 January 1994 Attempt by Nigeria to occupy disputed area.
Occupies Islands of Diamond and Djabane

5 February 1994 Attempt by Cameroon and Nigeria to occupy
disputed area

6 September 1994 Attempt by Cameroon and Nigeria to occupy
disputed area

7 December 1994 Movement of Nigerian military to occupy
disputed area

8 February 1996 Attempt by Cameroon to occupy disputed area

9 February/March 1996 Attempt by Cameroon to occupy disputed area

10 April/May 1996 Attempt by Cameroon to push Nigerian military
out of disputed area, particularly from Abana
and Atabong West

11 June 2005 Nigerian soldiers attacked Cameroonian
positions

Source: Compiled by the author.

Most of the disputes, as indicated in Table 1, have apparently been settled; many
of them through agreements based on Joint Development Zones (JDZ). The JDZ
approach is a commonly used strategy globally; such as in the cases of Japan/South
Korea, Bahrain/Saudi Arabia, France/Spain, Iceland/Norway, Libya/Tunisia, Colom-
bia/Jamaica and Barbados/Guyana.* However, it is only an interim arrangement,
usually employed where parties have difficulty in arriving at a permanent boundary
delimitation.*> The implication is that as the countries continue to develop their
armed forces, especially the navy, conflicts may emerge.

IV. Militarizing in the Name
of Fighting Crime

The significance of oil in the generation and sustenance of maritime boundary
disputes and the consequent propensity for militarization were analyzed in the pre-
ceding sections. This section examines a related dimension of militarization which
compounds and blurs the boundary dispute dimension. The GoG, given its petro-
leum and fishery resources, together with its geographical location as an important
trade route, has attracted a lot of criminal activity.* The consequent militarization,
meant to check criminality, is analyzed in this section. However, in order to provide
an appropriate background for the analysis, it is necessary to examine various dimen-
sions of the criminality challenge.

The GoG has emerged as one of the maritime areas with the highest rates of
criminal activity. For instance, in 2016 there were 53 piracy attacks, 28 percent of
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Number of Incidents

the global figure. Similarly, of the 62 maritime kidnapping cases worldwide, the GoG
accounted for more than 50 percent.** According to the Annual Reports of the Inter-
national Maritime Bureau, in 2017 the area recorded 45 of the 180 global pirate
attacks—25 percent. Of the 107 incidents in the first half of 2018, 46 (about 43 per-
cent) occurred in the GoG. Figure 3 displays the pattern of the different types of
crimes over the years. Generally speaking, there has been a gradual decline over the
years. There was a sharp decline from 2008 to 2012 and a gradual increase thereafter;
although the trend was more or less stable after 2012. Table 4, showing the crime
rate in the various countries, indicates that Nigeria is overwhelmingly the leading
country, accounting for about 54 percent of all incidents in the 15-year period; its
contribution is more than 60 percent in 5 of the years examined. Indeed, its contri-
bution in 2007 and 2008 was about 81 percent and about 77 percent, respectively.
There is also a lot of illegal fishing by companies from other countries and thefts of
oil.
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Failed
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Fig. 3. Pattern of security threats in the Gulf of Guinea. Source: Steffen, 2017.

The emergent tripartite driving forces of militarization in the GoG, namely, oil,
security (fighting crime), and free navigation, are intertwined and intricately related.
Thus, it is sometimes difficult to clearly decipher the fundamental interest of players
in the GoG scene. For instance, most of the external players place an emphasis on
security; more or less de-emphasizing the fact that security is simply a means to an
end. In some cases, the impression is created that altruism is a fundamental driving
force. These security and altruism considerations are very prominent in the objec-
tives of the U.S. Africa Command (AFRICOM), a military intervention outfit that
operates in Africa including in the GoG.

This orientation has also been evident in statements by AFRICOM. For instance,
even in a rather explicit statement about the interest of the U.S. by the commander
of AFRICOM, General Thomas Waldhauser, to the Senate Committee on Armed
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Table 4: The Pattern of Piracy
in the Gulf of Guinea Countries, 2002-2015

STATES PERCENTAGE OF INCIDENTS EACH YEAR ToTAL
INCIDENTS
2001 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015
Angola 4.7 125 19 32 1.9 3.1 12
Benin 2.0 16.3 38.4 4.0 32
Republic
Cameroon 132 31 7.1 8 3.1 32 54 132 2.0 3.1 26
Democratic 125 57 64 18 53 57 4.0 3.1 8.7 22
Republic
of the
Congo
Equatorial 1.9 1
Guinea
Ghana 13.2 47 89 12 9.4 19 134 54 3.8 4.0 12.5 8.7 40
Guinea 53 62 89 4 125 3.8 9.0 15.7 10.0 4.0 2.2 13.0 40
Guinea 53 1.8 3
Bissau
Ivory Coast 13.2 3.1 7.1 12 3.1 57 36 105 1.9 6.1 9.0 6.3 4.3 35
Liberia 3.5 1.9 1.9 2.6 3.1 43 8
Nigeria 37.0 61.0 50 64 375 80.7 769 52.7 50 19.2 42.8 66.0 41.0 52.1 324
Senegal 7.8 12.5 89 16
Sierra 2.6 5.3 6.2 3.8 1.9 2.0 2.2 3.1 12
Leone
Republic 1.9 26 57 81 45 191 87 19
of the
Congo
Togo 26 2.0 3.1 19 36 11.5 224 160 6.3 32
Total Incidents 38 64 56 25 32 52 62 55 38 52 49 44 32 23 622

Source: Modification of Nnadi et al. 2016, p. 279.

Services on February 7, 2019, the altruistic perspective was emphasized. The General
stated in part:

In the Gulf of Guinea, maritime security remains a strategic priority due to its
role in global oil markets, trade routes, and the residence of approximately 75,000
U.S. citizens. Piracy and other illicit maritime activities threaten development
efforts, weaken State security, and rob States of precious resources required for
greater economic growth and effective governance [emphasis mine].

The perspective that a fundamental driver is altruism is much more glaring in
China’s position. For instance, China’s permanent representative in the U.N.,
Ambassador Liu Jieyi, stated at a Security Council Debate on Piracy and Armed
Robbery at Sea on April 25, 2016, that

China and Africa make up a community of common destiny and interest....
China has taken an active part in Africa’s effort to strengthen capacity building
for the maintenance of peace and security. China has actively participated in
international cooperation against piracy in the Gulf of Guinea and has provided
assistance to the coastal States for capacity-building in the areas of infrastructure.
China’s naval escort fleet has been invited to participate in joint counter-piracy

Boundaries and Natural Resources in the Sea 117



drills with the navies of Nigeria and Cameroon respectively. China has provided
the coastal States with material and equipment for counter-piracy purposes.

Be this altruism and security orientation as it may, there is overwhelming evidence
that the oil factor is much more fundamental than any other.*> Until the GoG became
a major source of oil, it was of little or no interest to the current major players in
the region. The GoG assumed more significance when there was increased concern
about the security of the Gulf of Persia oil sources. Oil, as earlier analysis has shown,
is of fundamental interest to the GoG States themselves.

Given the drivers of militarization, what has been the militarization pattern?
The next section addresses this issue.

V. The Pattern of Militarization

The consequent militarization may be broadly divided into two dimensions.
These are:

i. Internally generated militarization; and
ii. Externally generated militarization

5.1 Internally Generated Militarization

Internally generated militarization involves the action of individual countries
and that of the GoG countries as a group. The increasing awareness of the signifi-
cance of the sea and its living and non-living resources has led to actions by various
countries to enforce sovereignty over their maritime territories largely through the
development and modernization of their naval forces. Ghana is one good example
of this link between oil and sovereignty on the one hand and militarization on the
other. The situation is aptly expressed by a naval officer of the U.S.:

The discovery of oil and gas reserves in Ghana’s Exclusive Economic Zone (EEZ)
has raised concern that increased criminal activity might trail the expected surge
in maritime traffic.... The late Ghanaian president John Atta Mills’ determina-
tion to protect his nation’s diverse marine natural resources-especially fisheries,
crude oil and natural gas reserves ... led to the purchase of four new navy fast
patrol vessels for the first time in 32 years. The Snake-class vessels procured from
China, were ... named after various snakes to portray their lethal capacity.*®

In addition to these patrol boats, other naval vessels were procured from Germany.

A similar trend has also been evident in Angola, Nigeria, Cameroon, Gabon
and Equatorial Guinea. For instance, Angola has a “Naval Power Development Pro-
gramme” involving major investments in warships and a “National Maritime Sur-
veillance System.”* Similarly, in a press conference in mid-May 2018 to mark the
62nd anniversary of the Nigerian Navy, it was revealed that 173 patrol boats in addi-
tion to some warships, apart from the refitting locally of defective ships, were com-
missioned in the last one year. There were also naval exercises, such as operation
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“Tsare Teku V.” Six more specialized vessels were also acquired from France. Forty-
two vessels were arrested for criminal activities. The Nigerian Navy, it was indicated,
has nine Regional Maritime Awareness Capability sites with a plan to increase this
to twelve as soon as possible.

Appreciating the limitation of the navies of the various GoG countries and the
non-existence of precise maritime boundaries, joint effort has also characterized the
attempt to police the maritime domain. The bases of such joint action are the pro-
visions of the Maritime Organization for West Africa and Central Africa, Economic
Community of West African States, Economic Community of Central African States,
Gulf of Guinea Commission and the June 2013 Yaounde Summit of Heads of State
and Government of West and Central Africa.*® The arrangement involves the sharing
and communication of information, intercepting and arresting criminals, and pros-
ecuting offenders. Thus, although it does not involve the joint development of mil-
itary infrastructure, there have been cases where the sharing and communication of
information by various countries have resulted in the successful arrest of offenders.

5.2 Externally Generated Militarization

External intervention adds another dimension to militarization. The GoG has
attracted a lot of attention, particularly from developed economies, consequent on
its geostrategic significance. Among the developed countries, China, the European
Union (EU) and the United States of America (U.S.A.) are outstanding. The GoG
countries account for a significant proportion of the oil imports of these economies.
In 2013, for instance, they accounted for about 18.5 percent of China’s imports, with
Angola contributing 14 percent of that total. In the case of the EU, the percentage
was 10 for oil and 4 for natural gas. As Table 5 indicates, the percentage for the
U.S.A. is also very significant. The amount increased from less than 9 percent in
2012 to 18.6 percent and 18.3 percent in 2016 and 2017, respectively. This oil factor
largely underlies the policies and activities of these major economies.*

Table 5: Percentage Contributions of Gulf of Guinea
Countries to U.S. Imports of Oil, 2012-2017

COUNTRY 2012 2013 2014 2015 2016 2017
Angola 2.6 2.6 2.0 1.8 2.2 1.9
Cameroon 0.3 0.0 0.0 0.0 0.0 0.0
Congo DR 0.0 0.0 0.0 0.0 0.0 0.0
Congo Republic 0.3 0.2 5.7 0.1 4.1 5.8
Equatorial Guinea 0.4 0.2 5.7 7.2 8.2 0.1
Gabon 0.5 0.3 0.2 0.1 1.3 5.8
Ghana 0.0 4.0 0.0 0.0 0.0 0.2
Nigeria 4.7 3.1 0.8 0.7 2.8 4.5
Total 8.8 10.4 14.4 9.9 18.6 18.3

Source: Computed by the author from U.S. Energy Information Administration Data.
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An analysis of the policies and activities of China, the EU and the U.S.A. suggests
that, whereas the first two encourage militarization, the last is directly involved in
the militarization process. The activities of China and the EU primarily involve the
training of personnel of GoG countries’ naval forces and the provision of equipment.
China has, over the years, expressed its anxiety over the increasing presence of the
U.S.A. and the EU in the GoG and other parts of Africa.*® It subsequently pursued
a policy of military influence in the GoG and other parts of Africa. In 2000, for
instance, its military trainers spent three months training the Equatorial Guinea
armed forces on the use of heavy weapons. Many observers argued then that China
was likely to sell heavy weapons to Equatorial Guinea since the latter did not have
such weapons.” Similarly, as part of an agreement in early 2000s, twelve Nigerian
pilots were trained in China.> As part of the training, China has been involved in
naval exercises in the region. In May and June 2014, China’s navy made port-calls
at Angola, Cameroon, Cote d’Ivoire and Nigeria for the first time, and had joint
anti-piracy drills with the navies of Cameroon and Nigeria.”® Also in May/June 2018,
China was involved in a naval exercise code-named “Exercise EKU KUGBE.” It
involved 12 Nigerian Navy combat ships and one each from Cameroon, Ghana,
Togo, France, Portugal and China. Furthermore, China has been very active in the
supply of military equipment to GoG countries since the 1990s. It has donated or
sold patrol vessels to several countries. For example, of the 20 countries in Africa
that received China’s vessels between 2000 and 2013, 5 (Cameroon, Equatorial
Guinea, Ghana, Nigeria and Sierra Leone) were GoG countries.* The provision of
grants and soft-loans has characterized China’s arms-supply strategy. In 2001, it
granted 1 million dollars to Nigeria to upgrade its military facilities and in 2007, a
1.7-million-dollar grant was given to Ghana for the same purpose. Similarly, a 3.8-
million-dollar interest-free loan was given to Ghana to develop barracks while a 251-
million-dollar contract for the supply of military aircraft to Nigeria was also
concluded.”

The EU has a more defined policy and programs. The basic objectives of the
EU¢ include:

i. Building a common understanding of the threat (in GoG) and the need to
address it;
ii. Helping the GoG countries to put in place institutions and capacities for
security and good governance;
iii. Supporting the development of prosperous economies in the countries; and
iv. Strengthening cooperation among the countries for effective action.

The perspective of the EU is that the issue of security in the GoG cannot be addressed
in isolation. The related issues of development and good governance are fundamen-
tal.

The EU’s Critical Maritime Routes program, established in 2009, is meant to
ensure security in some major maritime routes in the world,”” with a GoG compo-
nent. The GoG version, Critical Maritime Routes in the Gulf of Guinea (CRIMGO)
emphasizes capacity building. This program has organized a number of capacity-
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building trainings for both the military and the civilian population of GoG countries.
In addition to such capacity-building, EU countries have participated in several
naval exercises. The annual “Exercise Obangame Express” is a good example.
Although, the EU is usually reluctant to employ approaches, such as naval operations,
this cannot be said of individual countries, especially Britain and France. Further-
more, given the political links between Britain and France on the one hand and their
former colonies on the other hand, the former continue to be major suppliers of
arms to many GoG countries.

Among the external actors, it is only the U.S.A. that has a standing armed force
devoted to the security of the GoG. The U.S. Africa Command (AFRICOM) oper-
ates in all parts of Africa, including the GoG. The main focus of AFRICOM?®
includes:

i. Counter terrorism and violent extremist organizations;

ii. Partner in order to strengthen the defense capacities of African countries;
iii. Counter piracy and illicit trafficking; and
iv. Prepare for, and respond to, a stable and secure Africa.

The central concern, according to a commander of AFRICOM, General William
Ward, is building African Security capability, and capacity.”

In spite of the argument of a former commander of AFRICOM, General Ward,
that it is not meant to militarize Africa,® its activities, (even if altruistic) have encour-
aged the militarization of the GoG and other parts of Africa. The U.S. has been
actively involved in the training of the military of several countries. As General
Ward indicated in his testimony before the U.S. Senate in 2017, AFRICOM had at
the time trained not less than 68,000 African soldiers.®

One of the U.S.A.’s channels for training the continent’s solders/naval personnel
is the organization of military/naval exercises. In the GoG, “Exercise Obangame
Express,” which it sponsors, is a good example. Several African and non-African
countries participate in this training exercise. In the 2018 exercise, 17 GoG countries
were involved. Each year, this exercise, which commenced in 2011, emphasizes
aspects of naval training. The 2018 exercise focused on training in boarding tech-
niques, search and rescue operations, radio communication, information manage-
ment techniques and medical/casualty response.®* Apart from such training, AFRICOM
maintains naval patrols in the GoG, while the U.S. also supplies arms to a number
of GoG countries, although China is a much more significant supplier.

VI. Conclusion

The GoG has emerged as a major center of the oil and gas industry. Apart from
the attention it is receiving from multinational oil companies and major oil import-
ing countries, the governments of the region have faced the dilemma of being good
neighbors, a principle enshrined in the various intergovernmental treaties and agree-
ments, such as those of the African Union, Economic Community of West African
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States, Economic Community of Central African States and the Gulf of Guinea
Commission, while at the same time protecting their economic sovereignty—a sov-
ereignty threatened by marine boundary disputes.

Indeed, it is such a contradiction that has informed and guided the provisions
of the GoG Commission Treaty. This is why there is so much emphasis on cooper-
ation, consultation, security, inviolability of borders and non-aggression (Articles
3, 4 and 5) in the exploitation of the natural resources of the region. Be this, as it
may, before and even after the creation of the commission, marine boundary dis-
putes, which have been difficult to resolve, have characterized the geopolitics of oil
in the region. Although, not explicitly stated, such disputes have encouraged arms-
buildup in the region. The emergence of various acts of criminality, particularly
piracy, has encouraged the militarization of the Gulf which has tended to conceal
the militarization generated by boundary disputes. The need to protect the trade
routes and natural resources of the region has resulted in a spate of militariza-
tion by both the GoG countries and external actors, particularly the U.S., EU and
China.

In spite of the boundary disputes, all actors, in their resolve to protect the GoG
trade routes, have supported and pursued a policy of a free sea in line with the par-
adigm discussed earlier. The position of Denmark, an EU country, typifies the setting.
The policy of Denmark in the GoG is centered around the protection of the shipping
routes. This orientation was succinctly put by the country’s Institute of International
Studies: “The Danish Shipping Line Maersk alone pays between 600-700 port calls
annually to Nigerian ports. It is therefore critical to large parts of the world that the
waters in the Gulf of Guinea are safe for passage.”®® Apart from its oil resources, this
militarization has given credence to the emergent epithet of the GoG as the “New
Persian Gulf.” A determined action to address the yet-to-be-resolved boundary dis-
putes is necessary.
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The governance of state-owned shipwrecks is a complex area of law. There are active
debates as to whether states retain sovereign immunity over these wrecks, whether warships
can be classed as maritime war graves, whether they should come within the remit of under-
water cultural heritage law, or if, actually, they fall in the center of this figurative Venn dia-
gram. These debates are of particular importance in respect to World War I wrecks, given
the multifaceted legal issues and overlapping interests involved. The subject is also highly
emotive, considering that from the Royal Navy alone, over 89,000 sons and daughters did
not come home. Against this background, and especially in light of the 2018 centenary, Mar-
itime Legacies and the Law is both timely and essential. The author, Craig Forrest, a professor
of law and the director of the Marine and Shipping Law Unit at the University of Queensland,
is a renowned and respected name in the field of cultural heritage law, and this monograph
reflects the scholarship one has come to expect from such an expert.

The book is comprised of an introduction and nine substantive chapters on the subject
of “legacy wrecks,” a term of art used to “neatly capture” World War I wrecks and reflect the
presumption that they are a legacy of the war (p. 3). The aim of the first chapter is to demon-
strate that these wrecks have value, however it is impossible to take stock of their vast number
without feeling a heavy sense of loss. This initial, necessary discussion sets the book in its
context and evaluates how important naval power was in the Great War. Particular attention
is paid to naval battles, e.g., Falklands and Jutland, and this is especially poignant now that
we know several wreck sites have since been “salvaged” for scrap metal in the North Sea, later
examined by Forrest in Chapter 4.

The book subsequently builds upon this foundation and examines the legacy of these
wrecks, reflecting upon the different values they possess today. These values include being
seen as economic commodities, hazards, historical and archaeological objects, memorials
and maritime graves, and even as social and community resources. The chapter’s analysis on
the conflicts between these “non-mutually exclusive values” (p. 70) is refreshingly pragmatic,
particularly in recognizing that there may be value in disturbance for archaeological inves-
tigations or excavations.

An appraisal of the legal framework applicable to legacy wrecks completes this trio of
necessary scene-setting chapters. The framework is recognized as an exceptionally “complex
matrix of private law, national public law and international law” (p. 74), and so given the
broadness of this interconnected legal regime, it is understandably challenging to grasp. How-
ever, Forrest should be commended here, as the chapter is equally as comprehensive as it is
analytical and is sufficiently accessible to non-lawyers despite broaching complicated issues
such as sovereign immunity, ownership and abandonment. This sets the groundwork for the
succeeding four chapters to provide a thorough analysis of the key values possessed by legacy
wrecks, meaning that legal challenges are also further considered in light of these values’ spe-
cific contexts.

The incompatibility of historic wrecks and salvage law has been well versed in legal aca-
demic discourse, and in fully considering legacy wrecks as objects of salvage. Forrest examines
the application of salvage law as historic wrecks’ greatest threat in Chapter 4. The moral
arguments against the illegal and unregulated salvage of legacy wrecks are especially well
presented here. By using several examples of looted World War I wrecks, including a par-
ticularly upsetting incident where a lost sailor’s wallet had been “salvaged,” most likely from
his remains, Forrest successfully illustrates the magnitude of this problem to highlight the
need for a “more protective regime” (p. 165). This kind of analysis goes beyond the level of
typical, sterile legal arguments and adds a greater human element to the debate; a welcome
theme throughout the book.

Legacy wrecks can also pose navigational or environmental hazards, and in some cases,
state intervention may be necessary. Chapter 5 places a spotlight on wreck removal legislation
both in the United Kingdom and internationally, while acknowledging that international law
fails to address some challenges; namely reconciling values and threats where such a wreck
belongs to another state and also has historical value or is a war grave. Forrest implicitly
suggests there is work to be done here, should the issue arise again in the future. Chapter 6
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provides a useful, updated analysis of the UK’s 1973 Protection of Wrecks Act, before going
on to a careful examination of the 2001 UNESCO Convention and how it relates to legacy
wrecks in particular. This is especially interesting, as the bulk of the literature on the Con-
vention tends to analyze it in the context of underwater heritage more generally. The section
on the relationship between the UNESCO Convention and the 1989 Salvage Convention is
also particularly important given a perceived incompatibility between them. Further analysis
on whether they are indeed incompatible would have been interesting here, however several
pragmatic solutions to the issue are suggested.

The final value-focused chapter starts with an initial discussion on war memorials and
graves. This is another example of how successful Forrest has been in bringing key issues
relating to legacy wrecks together; such a depth of analysis on war memorials more generally
has rarely been included in the legal discourse and it is an incredibly valuable addition. It
allows the reader to compare the recognition of maritime war graves, analyzed later in the
chapter, to terrestrial war graves, highlighting the fact that “much more is needed to be parity
to the treatment of sailors with soldiers” (p. 271). Although the concept of maritime war
graves does not exist in international law, and the development of normative agreements to
recognize them is unlikely, the chapter considers that soft law instruments could be the
answer.

Chapter 8 shifts to a specific focus on the UK and its relationship with the UNESCO
Convention. Thus far, the UK has declined to ratify this important convention, despite evi-
dence that its objections do not hold water. In light of the government’s 2017 announcement
that it would not reconsider ratification due to more “immediate priorities,” and so forgoing
the opportunity to provide legacy wrecks with a significantly improved regime for protection,
the arguments put forth in this chapter are incredibly welcomed. Beyond discussion of the
2015 IDI Resolution and the 2014 Impact Review and also debunking the UK’s legal objections,
the analysis of the UK’s capacity to give effect to the UNESCO Convention demonstrates
that the treaty is indeed reconcilable with UK policies, albeit with some legislative amendment.
Further discussion of post-devolution developments would have been welcomed in this chap-
ter, but perhaps this is largely beyond the scope of this particular book.

A succinct final chapter considers challenges going forward, and, as previously noted,
these are live issues. Questions remain as to establishing ownership and/or abandonment of
title, precisely locating all wrecks, whether any wrecks pose a hazard (and who has respon-
sibility if so), and of course, how best to protect these wrecks’ archaeological integrity and/or
recognize them as war graves. Forrest notes that any balancing of interest “requires a starting
point” (p. 306) that all World War I wrecks should be presumed to be of archaeological and
historical value. This reflects the overriding message of the book that the place of these wrecks,
and more importantly, the men and women who died on them, should be properly recognized
in history—and that this can only be truly achieved with a suitable legal framework.

Maritime Legacies and the Law is an immensely enjoyable publication. Craig Forrest
has taken a legally complex and multifaceted topic, and has successfully produced a very
accessible and comprehensive volume, and making it a necessity for the bookshelves of
lawyers, archaeologists, policymakers, heritage organizations, or, in fact, anyone with a general
interest in the Great War. The analysis presented is well evidenced by reference to significant
and recent publications by underwater heritage law “heavyweights,” such as Professor Sarah
Dromgoole, Ole Varmer, and Professor Mariano Aznar, in addition to drawing upon the
vast experience of esteemed marine archaeologists with particular experience in legacy wrecks,
such as Dr. Innes McCartney. Above all, this book brings together all key legal issues relating
to World War I legacy wrecks for the first time, allowing this important heritage to be con-
sidered in the round, and making this book one of the first reference points for anyone
researching in this area.

—Hayley Roberts, Senior Lecturer in Public International Law,
Bangor University, Wales
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The South China Sea Arbitration: Legal Dimension

S. Jayakumar, Tommy Koh, Robert Beckman, Tara Davenport and Hao Duy Phan (eds.)
(2018) Cheltenham, Northampton: Edward Elgar Publishing. The eBook version is priced
from £22/$31 on Google Play, ebooks.com and other eBook vendors, while the print edition
can be ordered from the Edward Elgar Publishing website.

This edited volume on the South China Sea arbitration between the Philippines and
China brings together world-leading experts on the law of the sea who provide a compre-
hensive and deep academic discussion on major issues, including jurisdiction and procedures,
long-standing merit issues in the South China Sea (SCS) disputes (i.e., historic rights, “rock”
and “island,” marine environment protection, and implications of the case for the South
China Sea disputes) and the development of the law of sea.

In addition to the comprehensiveness and depth of analysis, what makes this volume
stand out is also the seniority and professionalism of its editors and contributors. S. Jayaku-
mar, as Singapore’s former deputy prime minister, was a member of Singapore’s delegation
to the Third Law of the Sea Conference. The president of this Conference, Ambassador-at-
Large Tommy Koh, acted as Singapore’s agent in the case concerning Pedra Branca before
the International Court of Justice (ICJ) as well as in the Land Reclamation case before the
International Tribunal for the Law of the Sea. Robert Beckman has written extensively on
issues of the law of sea and the South China Sea. Chapter contributors are undoubtedly top
experts on the respective subjects in their chapters. For example, Clive Symmons published
a book in 2008 on historic concepts including historic waters, historic rights and historic
titles while Myron Nordquist has authored or edited more than 60 books, including the eight-
volume United Nations Convention the Law of the Sea, 1982: A Commentary.

This volume was published in a very timely manner—one and a half years after the Final
Award of the South China Sea Arbitration was rendered in July 2016—and serves as a critical
reading for scholars and students of public international law, the law of the sea, international
dispute settlement and international relations. Policy makers and governmental officials,
among others who have been following the study on the South China Sea disputes for decades,
will also find it critically important to read.

My deepest impression on this volume is that the shared perspective of many contrib-
utors seems to focus on the contribution of the Arbitral Tribunal. For example, Erik Francky,
after commenting on the ICJ’s reluctancy to interpret Article 121 in the five case it headed,
praised the Arbitral Tribunal for clarifying this puzzling provision in a detailed manner and,
how “for the first time, [it was] given its interpretation on the correct reading of this enigmatic
provision” (p. 175). Niluefer Oral spoke highly of the tribunal because “the final award sets
a precedent on a number of fronts, including the Arbitral Tribunals’ clear pronouncements
on the nature of the obligation of states to protect and preserve the marine environment
under Part XII” (p. 224). Tara Davenport considers the Final Award as a landmark ruling,
“not only because of its contribution to our understanding on the substantives aspects of the
law of the sea, but also in the way the Arbitral Tribunal conducted the proceedings in the
face of the non-appearance of one party” (p. 98). One of the very few differing views on the
ruling is reflected in Myron Nordquist’s chapter, which criticized the Arbitral Tribunal for
redefining conference-negotiated political determinations “when it ought to have confined
itself to the imperfect compromise text as adopted and written in UNCLOS” (p. 202).

Bearing in mind the necessity of maintaining the balance of “keeping original text” and
“breaking ground by judicial practice,” instead of commenting on the respective topics in
this volume, my following observation will address issues embedded therein. Examples
include the weight of treaty law and customary international law, the impact of the Final
Award on the development of the law of the sea and legal order, the future trend of “expanded”
jurisdiction oflegal intuitions under UNCLOS, and the effectiveness of UNCLOS implemen-
tation.
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The Weight of Treaty Law and Customary International Law

The interplay between “treaty” and “custom” is a topic of great importance in both prac-
tice and theory. One of the debatable questions is the preference between sources of inter-
national law. Some argue that rules established by treaty will take precedence. It is also argued,
however, that international treaties and international customs are equally valid sources of
international law. The question on whether the ratification of UNCLOS will deprive a coastal
state’s claimed “historic right,” one of the major issues addressed by the Tribunal, is a typical
example of the weight given to treaty law and customary international law. However com-
prehensive a treaty UNCLOS may be, and however significant its status, it cannot—and does
not—extinguish or supersede all historical maritime rights existing under general interna-
tional law. The preamble of UNCLOS “affirms that matters not regulated by this Convention
continue to be governed by the rules and principles of general international law.” The alfa
et omega of the international law of the sea is comprised by more than just UNCLOS. Rather,
the concept of “historic rights” is one which is long supported by state practice and interna-
tional jurisprudence, both before and since UNCLOS. As such, historic rights to and within
maritime areas continue to be part and parcel of general international law. Contrary to what
the Tribunal appears to suggest, UNCLOS does not mark the end of history or extinguish
historic rights that may exist in a variety of guises around the world.

Impact on the Development of the Law of the Sea

The South China Sea arbitration also raises a question on breaking the balance of the
two famous doctrines in the marine system: mare clausum (“closed sea”) and mare librium
(“free sea”). These two doctrines generated two major principles of the law of the sea—the
principle of domination (“land dominates the sea”) and the principle of freedom of the high
seas. UNCLOS is a package of deal after decades of hard negotiation, aiming to maintain a
delicate balance of different interest groups. UNCLOS, the combination and compromise of
the two principles, not only absorbed the coastal states’ diversified claims on maritime rights,
but also maintained the principle of freedom on the high seas, limiting the rights of coastal
states in the exclusive economic zone (EEZ) to economic activities. The existing practice of
litigation or arbitration shows that the manner and approach concerning the interpretation
and application of some provisions of UNCLOS laces prudence’s and needs to be carefully
reviewed. One example is the interpretation and applicability of Article 121 and Article 298
in the SCS arbitration case.

Impact on Legal Order

So far, this case is the first attempt by a claimant state in the SCS to refer the dispute to
a third-party forum. However, it does not make a desired contribution to resolving the real
dispute between the two parties. The disputes on territory and maritime delimitation remain
unsolved. The implication on the political front, however, is far more significant than its
legal counterpart. The ruling has incentivized ASEAN and China to accelerate negotiations
for finalizing a code of conduct (COC) for the SCS. The ruling has also created an opportunity
for the Philippines and China to restart bilateral talks on the dispute. Following the example
of China and the Philippines, China and Vietnam agreed to make good use of the border
negotiation mechanism between the two governments and seek a fundamental and long-
term solution to the maritime disputes in the SCS.

In the short term, the Arbitration Case has increased tensions in the South China Sea
and delayed both cooperation and progress toward an agreed code of conduct. In the longer
term, it might clarify some legal issues, but this is at the risk of undermining the international
dispute settlement process. Article 298 of UNCLOS allows states to opt out of the compulsory
settlement mechanism in disputes related to sovereignty, maritime delimitation, and military

132 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, SUMMER/FALL 2020



activities, among others. This article was achieved through a lengthy negotiation as a com-
promise to meet the demands of some states that did not wish to address certain disputes
through a third party. The utilization of Article 287 in such a case as the South China Sea
Arbitration, which obviously involves sovereignty and maritime delimitation, in my view,
could set precedence that undermines the true spirit of the dispute settlement.

Tendency of “Expanded” Jurisdiction?

The South China Sea arbitration case has thrown to the forefront a number of additional
issue areas where the two sides have competing interpretations. These range from the appli-
cability of the tribunal’s award to the outstanding SCS maritime entitlement disputes to the
role of enforcement rights regarding implementing the award’s provisions. More broadly,
the arbitration case also shone the spotlight on the abuse of the sensitive issue of “judicial
law making.” As a general practice, when adjudicating a dispute, international judicial insti-
tutions must identify, elaborate, and apply relevant international laws and rules to eliminate
the source of the dispute. Judicial interpretations should hew to the letter and spirit of the
relevant laws and rules and, ideally in contested interpretive areas, pay due regard to prevailing
state practices. Disputing parties resort to international judicial institutions on the basis of
their natural trust in international law and their expectation of fair redressal.

Of late, however, the principle of “judicial law making” in the international maritime
jurisprudential space has been damaged by some UNCLOS-constituted arbitral body to fash-
ion fresh legal rules that depart from the intent of the legal texts as well as prevailing state
practices. Additionally, in the process of doing so, this trend has disturbed the regularity and
legal stability that state parties have come to expect when they signed up to submit to the
dispute settlement chapter of UNCLOS. Tony Carty criticizes the Arbitration Tribunal for
overstepping in making new legal policy governing disputed islands. Some analysts raise the
concern that the role of the judiciary in any legal order has to be limited to the interpretation
of norms about whose meaning there is a broad social consensus.

Effectiveness of UNCLOS Implementation

UNCLOS was not intended to be comprehensive to the extent that there would be no
need to create further law. This means that, although UNCLOS made use of vagueness, ambi-
guity, and silence at certain points and in respect of certain controversial matters, it could
be regarded as legally effective to the extent that it clearly provides for a system within which
to address substantive issues as they arise. The goal of UNCLOS is to provide for a system
of governance rather than to deal with all substantive matters. In almost seventy of its pro-
visions, UNCLOS refers to the possibility that the subject in question may be governed by
another international instrument; bilateral or multilateral, anterior or posterior.

Rather than the UNCLOS regime itself, coastal States assume a large share of the respon-
sibility for responding to the most pressing problems of ocean governance confronting us at
this time. Because the most severe problems involve issues centered in areas under the juris-
diction of coastal States and because UNCLOS regime grants far-reaching authority to coastal
States to handle matters arising within their EEZs, there is no escaping the conclusion that
the burden of confronting many problems of ocean governance rests squarely with the rel-
evant coastal States. After all, the UNCLOS regime encompasses legal arrangements that fea-
ture the devolution of authority from the center to the individual coastal States with regard
to events occurring in their EEZs. It is the states’ responsibility to follow up with the imple-
mentation and improvement of UNCLOS in its various forms, such as national marine leg-
islation, ocean governance system, and state practice in ocean dispute settlement.

—Nong Hong, Executive Director & Senior Fellow,
Institute for China-America Studies
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Call for Papers

JTMS Winter/Spring 2021 Issue

The Journal Territorial and Maritime Studies (JTMS) is soliciting submissions
for its Winter/Spring 2021 issue. In the interest of increasing submissions for this
recently launched publication, JTMS is offering authors of articles successfully pass-
ing peer review and selected for publication in the Winter/Spring 2020 issue an hon-
orarium of $1,000. JTMS is an interdisciplinary journal of research dealing with
territorial and maritime issues and is sponsored by the Northeast Asia History Foun-
dation with editorial offices hosted by Yonsei University in South Korea. The Journal
provides an academic medium for the announcement and dissemination of research
results in the fields of history, international law, international relations, geography,
peace studies, and any other relevant discipline. The journal covers all continental
areas across the world, and it discusses any territorial and maritime subjects through
the various research methods from different perspectives; moreover, practical studies
as well as theoretical works, which contribute to a better understanding of territorial
and maritime issues, are encouraged.

For consideration in the Winter/Spring 2021 issue, manuscripts should be sub-
mitted electronically to jtms@yonsei.ac.kr by September 1, 2020. Submitted papers
should include four major sections: the title page, structured abstract, main body,
and references. The title page should contain the title of the paper, the author’s
name, the institutional affiliation, and keywords. To be considered, manuscripts
must follow the JTMS style guide available on our website. A length of maximum
9,000 words is preferred for an article, including endnotes, and approximately 2,000
words for a review. Inquiries may be sent via the email address provided above.

Our style guide and other journal information may be found on our website at:

http://www.journalofterritorialandmaritimestudies.net/.

JTMS Call for Blog Entries

The blog of the Journal of Territorial and Maritime Studies welcomes submis-
sions for blog entries. This forum is intended to discuss topics related to recent ter-
ritorial and maritime news, research, and policy. It is hoped that this blog will help
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bring a fresh perspective on how to deal with territorial and maritime issues and the
complexities these issues present.

Those wishing to submit a blog post can send their post to jtms@yonsei.ac.kr
along with the author’s contact info, bio, and a recent photo.

Style Guide

General Guidelines

JTMS is a scholarly journal. Paragraphs must be fully developed without con-
tractions, first and second person pronouns, repetition, jargon, sexist language, awk-
ward syntactical constructions. Use a limited number of succinct headings and
subheadings that is underlined or italicized as appropriate. Carefully honed style
that is in a mellifluous prose is as important as substantive content. JTMS recom-
mends attaining asking colleagues whose writing style you respect for review and
revision. Please note that all accepted material is subject to editorial emendation.

Length: Research articles should be no more than 9,000 words, commentary
essays no more than 4,000 words and Book Reviews no more than 1,500 words.

Format: Research should be saved as Microsoft Word document formatted
Times New Roman, 12-point font, double-spaced. There should be generous margins,
no right-hand justification, and pages numbered consecutively.

Title Page: Title page must include (1) the title of the paper, (2) author’s contact
information including name, affiliation, address, phone number, fax number, email
address (3) A structured abstract (see samples below) and few key words of the paper.

Biography: Author’s biographical statement (75 words or less) must be under-
neath his/her contact information. This will be edited and published in the Journal
of Territorial and Maritime Studies.

Headings: JTMS uses three levels of headings. Major headings (heading level 1)
is left justified in bold with the first sentence following the heading indented. Sec-
ondary heading (heading level 2) is left justified in italic with the first sentence after
the heading indented. Tertiary heading (heading level 3) is left justified in italic with
the first sentence after the heading beginning on the same line.

Tables & Figures: Insert each table or figure on a separate page at the end of
the text. Indicate the position of the table or figure in the text (e.g., Insert Table 2
here). The page containing the table or figure should be placed after the page that
first references the table/figure in the text. Authors have the responsibility of pro-
viding high quality figures and other kinds of illustrative materials. Supporting mate-
rials may be submitted as hard copies for scanning or through e-mail submission.
Please forward all materials to the editor.

Endnotes: Use full citation endnotes with no bibliography or reference list. End-
notes should be brief, used sparingly, and consecutively numbered with subscript
Arabic numbers. Please convert all footnotes to endnotes.
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Book

1. Robert Jervis, The Meaning of the Nuclear Revolution: Statecraft and the
Prospect of Nuclear Armageddon (Ithaca, NY: Cornell University Press, 1989), p. 167.

2ND ENDNOTE
2. Jervis 1989, p. 160.

CONSECUTIVE ENDNOTE
3. Ibid. p. 50.

Journal

2. David Karl, “Proliferation Pessimism and Emerging Nuclear Powers,” Inter-
national Security 21(3) (1996-97), p. 89.

Website

3. Sangwon Yoon and David Lerman, “Hagel Calls on North Korea to Tone
Down Rhetoric,” Bloomberg News, April 11, 2013, http://www.bloomberg.com/news/
2013-04-10/south-korea-braces-for-possible-missile-test-from-north-today.html,
accessed January 21, 2014.

Newspaper Article

4. Andrei Lankov, “Stay Cool. Call North Korea’s Bluff,” New York Times,
April 9, 2013.

Footnote

5. The classic optimist-pessimist debate can be found in Scott Sagan and Ken-
neth Waltz, The Spread of Nuclear Weapons: An Enduring Debate, 3d. ed. (New
York: W.W. Norton & Company, 2013). For detailed surveys of the literature more
generally, see Peter Lavoy, “The Strategic Consequences of Nuclear Proliferation: A
Review Essay,” Security Studies 4(4) (1995), pp. 695-753; and Francis Gavin, “Politics,
History and the Ivory Tower—Policy Gap in the Nuclear Proliferation Debate,” The
Journal of Strategic Studies 35(4) (2012), pp. 573-600.

One File: Submit the paper as one file in the following order: Title, Structured
Abstract, Text, Endnotes, Tables and Figures, and Biographical Statement.

Structured Abstract

Article Classification: JTMS categorizes articles into 6 of the following classifi-
cations: Research Paper, Viewpoint, Technical Paper, Conceptual Paper, Case Study,
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and General Review. Please write one of the categories in which your paper belongs
on the article title page.

The article title page must include a structured abstract with 4-5 of the following
subheadings: (1) Purpose, (2) Design/Methodology/Approach, (3) Findings, (4) Prac-
tical Implications, (5) Originality/Value. The structured abstract, including keywords
and article classification, must be 200 words or less.

Structured Abstract Samples
SAMPLE 1

Article Type: Research Paper

Purpose—Some scholars imprint an academic discipline by their contribution
to the manner in which people think and research, namely, by putting forward novel
concepts and insights. The purpose of this paper is to examine the impact of
Sumantra Ghoshal’s work on the study of subsidiaries and multinational enterprises
and organizational formats for foreign operations.

Design, Methodology, Approach— A bibliometric study on Bartlett and Ghoshal’s
well-known book Managing Across Borders: The Translational Solution is performed
to assess its impact in international business (IB) research. The entire record of pub-
lications in the top leading IB journal, Journal of International Business Studies
(JIBS), is examined.

Findings—Theoretically supported, Ghoshal’s work was keenly influenced by
his corporate experiences and his constant questioning of the dominant theories
and assumptions. The analyses in this paper show the impact of the work on the
“transnational solution,” namely, on the understanding of multinationals and sub-
sidiaries, thus being one of the most notable contributions for IB research over the
past 20 years.

Practical Implications—Useful for graduate students and in writing a literature
review, this paper presents an interesting manner to examine a scholar’s and a the-
ory’s impact on a discipline.

Originality, Value—This paper presents an extensive bibliometric analysis of
research published over a time-span of 22 years in international business studies.

SAMPLE 2

Article Type: Research Paper

Purpose—While many studies on institutional environment have primarily
focused on the influence of the host country environment, limited insights have
been offered on how the different dimensions of home institutions affect firm inter-
nationalization. This paper aims to fill this gap by investigating the effects of regu-
latory institutions at home.

Design, Methodology, Approach—Using country governance quality to proxy qual-
ity of regulatory institutions, this study attempts to reveal how regulatory institutions
at home facilitate a multinational enterprise’s (MNE’s) international expansion and
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why the influence differs in different country clusters. Using hierarchical linear
modeling and cluster analysis, proposed hypotheses were tested with a three-year
panel 511 firms from 38 countries.

Findings—The results provide substantial support for authors’ hypotheses that
MNESs with high governance quality at home are more engaged in internationaliza-
tion than those with low governance quality at home. Moreover, differences in insti-
tutional effect do exist between country clusters.

Practical Implications—This study provides evidence that while country differ-
ence exists, governance quality at home can facilitate MNE’s expansion into foreign
markets. This finding will help managers of any MNEs to consider country-level
factors and evaluate the governance quality at home before committing resources
into foreign operations.

Originality, Value—Building on the institutional environment literature, this
theory and results make original contributions by underscoring how the consider-
ation of regulatory institutions at home can significantly improve understanding of
institutional influence on MNEs. The findings have important implications for both
international business researchers and managers of MNEs.
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