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Managing Editor’s Comments

Dear JTMS Readers,

We are pleased to present this issue of JTMS to round out 2018 and kick off
2019. This past year has seen an escalation of tensions between the U.S. and China
over trade which is sure to spill over into other areas of tensions such as the East
and South China Seas. In addition, the issues of piracy and maritime security con-
tinue to be hot topics. Finally, this year has also highlighted environmental issues
such as loss of fish stocks, warming seas and species’ extinction. This issue of JTMS
has its finger on the pulse of all of those important concerns.

First, Alexis Ian P. Dela Cruz argues that the absence of a regional seas con-
vention (RSC) in the South China Sea, one of the world’s most critical marine envi-
ronments, is alarming. Presently, a United Nations body coordinates East Asian
marine environmental “policy” on the basis of participating states’ goodwill. His
contribution addresses this regional legal gap by examining RSCs elsewhere to under-
stand whether state practice on marine environmental protection now includes the
duty to conclude RSCs.

Second, Natalie Klein examines the implications of the Timor Sea Conciliation
for other maritime boundary disputes. Her offering provides original perspectives
on conciliation under the UN Convention on the Law of the Sea for the settlement
of maritime boundary disputes. In addition, Klein brings up new factors to consider
regarding agreement on the delimitation of Korea’s maritime boundaries with China
and Japan.

Third, Awet Tewelde Weldemichael discusses how the oft-romanticized view
of the Indian Ocean region glosses over the physical and systemic violence that dots
its history. He illustrates this point through a broad analysis of the crimes of illegal
fishing and maritime piracy off the coast of Somalia, and specific examination of the
tragic case of three Thai fishing boats that Somali pirates captured in mid-April 2010.

Fourth, in the first of two articles dealing with the Arctic, Ekrem Korkut and
Lara B. Fowler’s article considers whether international law and the Law of the Sea
have sufficient rules to protect the Arctic marine environment, and if so, to what
extent those protections apply. There are many issues in the Arctic Ocean including
outer continental shelf claims, passage rights through the Arctic Straits, protection
of marine biodiversity, protection of the marine environment, and military activities.
In this research, the authors examine solely the issue of the protection of the Arctic
marine environment and the polar code.
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Finally, Stefan Kirchner discusses the serious threat liquefaction of dry cargoes
poses threat to maritime safety. As this is a frequent cause of loss of life at sea, this
text aims at raising awareness of the utility of existing international law norms to
contribute to disaster risk reduction (DRR) at sea in this context. He argues that
awareness of Arctic conditions and risks can help increase awareness of specific Arc-
tic risks among crew members. There are not specific DCL-related rules in the Polar
Code but learning about Arctic-specific risks can complement existing rules, such
as those of the IMSBC Code, to enhance seafarer safety.

As always, we could not do what we do without our editorial board, our authors,
our peer reviewers and you, our readers. I would like to thank all those involved for
your continued support and wish you a safe and happy start to the New Year. We
look forward to bringing you even more great research and the ongoing improve-
ment of JTMS.

Best Wishes for 2019,

Lonnie Edge
Co-Managing Editor
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A South China Sea Regional Seas
Convention: Transcending

Soft Law and State Goodwill

in Marine Environmental
Governance?

Alexis Ian P. Dela Cruz

Structured Abstract

Article Type: Research Paper

Purpose—The absence of a regional seas convention (RSC) in the South China
Sea is alarming for one of the world’s most critical marine environments. Presently,
a United Nations body coordinates East Asian marine environmental “policy” on
the basis of participating states’ goodwill. This contribution addresses this regional
legal gap by examining RSCs elsewhere to understand whether state practice on
marine environmental protection now includes the duty to conclude RSCs.

Design, Methodology, Approach—Using a comparative legal approach, the
author purposely selected the Mediterranean and Caribbean regional seas programs
(RSPs) to draw out practices that may be useful to marine environmental governance
in the South China Sea.

Findings—The comparison confirms the author’s hypothesis that the duty to
protect the marine environment now includes a duty to conclude RSCs for the gov-
ernance of the world’s regional seas.

Practical Implications—This contribution explains that a model of marine envi-
ronmental governance based purely on state goodwill endangers the South China
Sea over the long term.
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Originality, Value—This contribution examines the exceptionalism of the East
Asian RSP from the general trend towards the formalization of RSP legal frameworks
elsewhere.

Keywords: marine environmental governance,
regional seas convention
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Introduction: Treaty-Making
Beyond the Numbers

Fourteen of the eighteen regional seas programs (RSPs) administered or con-
nected with the United Nations Environment Programme (UNEP) are each governed
by a legally-binding regional seas convention (RSC).! Running by this figure, one
might immediately assume that RSCS are now standard treaties implementing duties
of marine environmental protection and preservation under the Law of the Sea Con-
vention (LOSC),* which enjoys almost universal ratification. Conversely, the figure
makes the four’ non-RSC RSPs seem like statistical oddities, and this is what this
contribution seeks to invite attention to. Specifically, it examines one of these odd-
ities—the South China Sea*—as the principal body of water in the China-Southeast
Asia corridor. The purpose is to understand whether the choice to remain a non-
RSC RSP is still consistent with the legal duty to protect and preserve the marine
environment under the LOSC. To rephrase, do RSC hold-outs still reflect sound
state practice on marine environmental protection?

Within the UNEP Regional Seas framework, the South China Sea falls under
the East Asian Seas (EAS) region which “promotes compliance with existing environ-
mental treaties and is based on member goodwill.” With the region’s soft and infor-
mal approach® to compliance, marine environmental governance becomes
subordinate to changes in EAS states’ attitudes, national priorities, and imbalances
in regional power relations. This is arguably not the intended outcome of Article
1977 of the LOSC, imposing upon states a general duty to make or elaborate inter-
national rules, standards, and practices for marine environmental governance, albeit
not expressly through an RSC. In this regard, UNEP Regional Seas has been recog-
nized for its crucial role in the implementation of the wider purposes of the LOSC.?

This Article argues that a goodwill-based approach to compliance with marine
environmental obligations over the South China Sea is now inconsistent with an
evolutive reading of Article 197 of the LOSC. Evolutive refers to a mode of treaty
interpretation which gives a term a meaning that changes over time.” Evolutive treaty
interpretation finds basis in Articles 31(1)'° and 31(3)(b)" of the Vienna Conven-
tion on the Law of Treaties (VCLT).”? To contextualize this argument, this Arti-
cle examines the Mediterranean and Caribbean Seas as models of RSC-governed
RSPs.

This Article contains five sections, including this Introduction. The second sec-
tion gives a brief background of the UNEP Regional Seas Programme, focusing on
the distinctions between RSC- and non-RSC-governed RSPs to broadly assess the
value of treaties as a modality of governing the world’s seas. The third section is a
comparative case study of the East Asian, Caribbean, and Mediterranean RSPs. The
latter two, which are RSC-governed RSPs, were selected to draw out their promising
practices which may be useful to marine environmental governance in the South
China Sea. The fourth section puts forward broad proposals on the shape a prospec-
tive South China Sea RSC might take. This Article then concludes in the fifth sec-
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tion with the dangers a state goodwill-based approach to marine environmental
governance poses to the South China Sea.

Regional Seas: A Game of Jargon?

This section sifts through the terms employed in marine environmental gover-
nance to understand whether the distinctions arising from the choice between an
RSC or a soft and informal action plan are only terminological or carry substantive
implications on duties concerning the marine environment. The overarching context
of this inquiry is Article 197 of the LOSC, which broadly establishes a duty among
states to cooperate internationally or regionally “in formulating and elaborating
international rules, standards, and recommended practices and procedures ... for
the protection of the marine environment, taking into account characteristic regional
features.” This section begins with a brief account of the development of the UNEP
Regional Seas Programme.

The Programme was inaugurated in 1974 following the 1972 UN Conference on
the Human Environment in Stockholm, Sweden.”* The Stockholm Declaration
adopted in that Conference influenced the codification of the international duty to
protect and preserve the marine environment in the LOSC."* The Programme was
born during a period of heightened international concern over marine pollution:
the London Dumping Convention®” was adopted in 1972 to address the deliberate
disposal of wastes at sea. That treaty proved a useful beginning point to address the
steady decline of the world’s marine environments. Two years after the London
Convention, the birth of the Programme rekindled enthusiasm for collaborative
efforts to address marine environmental degradation, with a global high-water mark
eventually reached in 1982 with the conclusion of the LOSC, particularly its Part XII
titled “Protection and Preservation of the Marine Environment.” In the following
decades, RSCs were adopted, from the 1976 Barcelona Convention for the Mediter-
ranean Sea to the 2002 Antigua Convention'® for the North-East Pacific as the most
recent possible addition.

The Programme was founded to promote a “shared seas” approach to addressing
coastal and marine environmental degradation.” The underlying premise of this
approach to marine governance is that countries surrounding a sea share common
interests in the protection of its marine environment.”* Operationally, the Pro-
gramme serves as a global clearinghouse of marine environmental information and
policy, as well as the principal implementing body of some regional seas action plans.
It is also responsible for performing UNEP responsibilities to meet Agenda 21, Mil-
lennium Development Goals, and World Summit on Sustainable Development tar-
gets.” Three principal factors prompted the UNEP Governing Council’s decision to
adopt a regional approach to marine pollution and marine and coastal resources
management:
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First was the continuing evidence of the further serious qualitative deterioration
of semi-landlocked bays, gulfs and seas marginal to continents. Second was the
real and perceived successes of the Helsinki Convention on the Baltic Sea—the
first regional marine treaty to cover pollution from several distinct sources. The
third was the realization that insufficient regional cooperation amongst govern-
ments was probably the single most important impediment to the implementa-
tion of effective management plans in such areas as the Mediterranean,
Caribbean, Persian Gulf, and elsewhere.?

There are currently 18 RSPs* covering various regional seas with the participation
of 140 states.”> Among these, five? are directly administered by the UNEP.* Four
of these RSPs* are classified as independent in the sense that they have not been
established under UNEP auspices. The independent RSPs, however, “share experi-
ences and exchange policy advice and support to the [emerging] RSPs” and thus
form part of the Regional Seas family.?® All RSPs have action plans adopted by mem-
ber governments to outline “the strategy and substance of the [RSP], based on the
region’s particular environmental challenges as well as its socio-economic and polit-
ical situation.”” Typically, these action plans contain chapters on Environmental
Assessment, Environmental Management, Environmental Legislation, Institutional
Arrangements, and Financial Arrangements.”® The section on environmental legis-
lation usually provides for the basic elements of the framework regional convention
and supporting technical protocols to be adopted separately and ratified individually
by the contracting states.”

As mentioned above, 14 of the RSPs are covered by legally-binding RSCs that
“express the commitment and political will of governments to tackle their common
environmental issues through joint coordinated activities.”® The development of
RSCs is assumed to be the culmination of the UNEP Regional Seas Programme; once
adopted, they become the principal legal instrument governing a broad spectrum
of issues like coastal habitats and fishery management practices.”

Action plans and RSCs are generally supplementary to existing multilateral
environmental programs and initiatives and are intended to create horizontal ties
among RSPs and strengthen cooperation with international organizations.*> Both
are recognized regional platforms for implementing the principles of sustainable
development, with emphasis on land-based sources of marine pollution, ship-
generated marine pollution and oil spill preparedness, increased urbanization and
coastal development, conservation and management of marine and coastal ecosys-
tems, and marine environmental monitoring, reporting and assessment.*

Existing action plans and RSCs draw significantly from the Global Programme
of Action for the Protection of the Marine Environment from Land-Based Activities
(GPA)** adopted in 1995 in Washington, D.C. The Washington GPA urges states to
implement discrete national marine environment strategies or programs of action
through the “governing bodies of the regional or sub regional agreements, conven-
tions or arrangements as appropriate.”* While not a categorical nod towards RSCs,
the Washington GPA nonetheless encourages states to integrate regional programs
of action and relevant regionally-applicable legal agreements.*® This raises the fol-

A South China Sea Regional Seas Convention 9



lowing questions: (1) What constitutes “legal agreements” in the UN Regional Seas
context?; and (2) Why would some states choose to implement their RSPs with or
without an RSC?

On the first question, the multiple sources of obligations®” under international
law must be considered. The VCLT defines a “treaty” as “an international agreement
concluded between States in written form and governed by international law,
whether embodied in a single instrument or in two or more related instruments and
whatever its particular designation.”®® Hence, the International Court of Justice (ICJ)
once determined that even an exchange of letters between states constitutes an inter-
national legally-binding agreement creating rights and obligations.” The same rea-
soning was upheld in a case involving uninterrupted international toleration of one
state’s otherwise unilateral acts.* Arguably, regional seas action plans may be con-
sidered “formal binding agreements as they are adopted at the highest level of State
representation at Diplomatic Conferences.” Notionally, therefore, the form of an
international agreement bears little significance in binding states to certain com-
mitments. But despite the broad definition of “legal agreement,” a treaty or conven-
tion most explicitly signifies the consent of the ratifying parties to be bound by its
terms.

The second question arguably relates to the enforcement of the commitments
made in those agreements. For example, when the LOSC was concluded, no one
questioned the mandatory tone of the duties of marine pollution regulation. Some,
however, expressed concerns about the “insidious uncertainty” of the language of
the LOSC, leaving open significant spaces for discretion and “the creative function
of state practice” in developing the content and limitations of marine pollution obli-
gations.*? In marine biological diversity conservation, for instance, the paucity of
state practice means that customary international law has developed only a few rules
in this field.*> Marine environmental policies remain subordinate to national eco-
nomic or developmental concerns. Some argue that even with procedural norms of
marine environment protection and preservation (such as cooperation and moni-
toring and reporting), a balance must be struck between national rights (such as
permanent sovereignty over natural resources) and obligations within and beyond
the state.** The choice whether or not to accede to RSCs may turn upon concerns
over how ratifying them might impact current state practice and varying degrees of
interest in the issues to be governed by RSCs.* For example, the United States’ (U.S.)
refusal to ratify the LOSC is primarily due to concerns, unfounded or otherwise,
that it may be ceding critical aspects of its sovereignty:

Contemporary [LOSC] criticisms are largely rooted in a [cautiousness] of U.S.
participation in normative international governance entities on a relatively egali-
tarian footing vis-a-vis other states.*

But asking whether states give up certain aspects of sovereignty when they bind
themselves through treaties ignores the fact that treaties do reflect certain self-serving
state interests.”” An RSC is certainly an articulation of the interests and priorities of
a group of states in marine environmental governance.
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Moreover, with or without an RSC, RSPs are all coordinated through a secre-
tariat or a regional coordinating body.*® This means that while duties under the
LOSC to protect and preserve the marine environment are addressed primarily to
states, RSP secretariats play a crucial role in the performance of those obligations.
This is especially true in the case of the Secretariat of the Helsinki Commission,
which supports Contracting States in implementing the 1992 Convention on the
Protection of the Marine Environment of the Baltic Sea Area (Helsinki Convention)
in addition to administrative and diplomatic functions.*

But other RSPs evolved differently. In the EAS region, the Coordinating Body
on the Seas of East Asia (COBSEA) Regional Coordinating Unit is envisaged to func-
tion both as a coordinating secretariat and program and financial manager.®® In
practice, however, participating states generally dislike the prospect of an empowered
secretariat because of vast differences in political, socioeconomic, cultural, and his-
torical circumstances.” These circumstances significantly inform the region’s pref-
erence for non-binding mechanisms of marine environmental governance.

The relative levels of economic development of neighboring states also figure
significantly in the adoption of an RSC. States with advanced economies are more
willing to bind themselves legally to make financial contributions to support a cen-
tralized secretariat or coordinating body. In the EAS, which spans a diversity of
national economies, soft and informal marine environment governance mechanisms
are based on partnership, voluntary participation and financial contribution rather
than strict compliance with treaty commitments.”> On the other hand, RSC-governed
RSPs are not necessarily immune from the consequences of varying levels of national
economic development. Political and economic differences across the Mediterranean
impede technical and scientific integration in marine environment protection and
preservation among Barcelona Convention countries despite a well-developed legal-
institutional framework.>

But because of the voluntary, non-compulsory, and non-RSC framework for
EAS governance, participating states often renege from the duty to finance the COB-
SEA’s activities. As a result, the COBSEA has for many years faced serious financial
challenges, with participating states failing to raise the rather modest total target
amount of US$170,000 per annum—{far insufficient to cover all of the COBSEA’s
needs—to fund its projects.**

Overall, the choice whether to adopt an RSC is not merely a matter of jargon.
The non-adoption of an RSC is as much a political preference as it is legal because
under Article 197 of the LOSC, soft and informal compliance mechanisms may fall
within the meaning of “recommended practices and procedures consistent with the
Convention.” But in the EAS, the aversion towards concrete legal frameworks and
strong regional institutions undermines and leaves uncertain many aspects of marine
environmental governance. As is discussed further in this article, the informal char-
acter of non-RSC RSPs like the EAS region invites lukewarm national attitudes in
complying with duties of marine environmental protection and preservation. If the
UNEP Regional Seas Programme is fully committed to encouraging states to adopt
and ratify RSCs,* then the “choice” to pursue a non-RSC trajectory appears, rather,
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to be no choice at all. The question that now arises is what the non-adoption of an
RSC currently means in terms of compliance with the obligations found in Part XII
of the LOSC. This is addressed in the next section.

Regional Marine Environmental
Governance in the South China,
Mediterranean and Caribbean Seas

Article 197 of the LOSC mentions the need to “[take] into account characteristic
regional features” in the duty of states to make and elaborate rules for marine envi-
ronmental governance. The UNEP Regional Seas Programme performs its mandate
through regional platforms that usually encompass a wide variety of political, eco-
nomic, and ecological systems. Despite these, there is no general consensus as to
what a region is, or what makes one. A number of factors—geography, a shared his-
tory, or trade and economic interdependence—motivate states to address certain
issues at the regional level. In addition, when states do identify as belonging to a
region, they do so in different ways. Some regions are more integrated than others
in terms of institutions and practices. But whatever its form, a sense of common
objective underlies efforts at concerted political action on anything at all. This section
considers how three specific regions operationalize the duty to make and elaborate
rules for marine environmental protection and preservation under Article 197 of
the LOSC.

Whether the “region” is a universally suitable and exportable unit of governance
for marine environments,* it deserves continued scholarly attention because it func-
tions as a site for the specification of the content and extent of obligations of marine
environmental governance. The region has been shown to be useful in bridging
knowledge gaps in both science and policy and in improving conflict mitigation.”
Region-building, however, is subject to competing tensions between being large
enough to address cross-border marine environmental concerns and being overly
expansive that the region is rendered ungovernable due to the absence of a sense of
belonging within the grouping.

This section highlights the experiences of the South China, Mediterranean and
Caribbean RSPS. The last two are governed, respectively, by the Convention for the
Protection of the Mediterranean Sea Against Pollution (Barcelona Convention),*®
its Protocols and amendments,*® and the Convention for the Protection and Devel-
opment of the Marine Environment of the Wider Caribbean Region (Cartagena
Convention)®® and its Protocols. The purpose is to assess whether the RSC-form is
a modality of marine environmental governance consistent with Part XII of the
LOSC. The Mediterranean and Caribbean seas were purposively selected on the basis
of the following characteristics shared with the South China Sea: (a) all are large
seas encircled by a number of states; and (b) all seas are covered by UNEP-admin-
istered RSPs.
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The South China Sea

The South China Sea is located around the geographical center of maritime
Southeast Asia.®! Spanning an area of 3.5 million square kilometers, it is home to
the world’s greatest biodiversity, with 1,027 species of fish, 91 species of shrimp, and
73 species of cephalopods in the Northern shelf and more than 520 fish species in
the Southern shelf.? The South China Sea’s distinctive ecosystem owes much to its
complex coastal geography—its small islands, islets, rocks, and its uneven depth,
ranging from 100 meters in the Sunda shelf to over 5,000 meters in the Philippine
basin.® The sea faces serious marine pollution from untreated waste water flowing
from the region’s major cities such as Guangzhou, Hong Kong, Ho Chi Minh City,
Bangkok, Manila, and Singapore.®* Two related critical issues in marine environ-
mental governance in the South China Sea include (1) a voluntary marine environ-
mental compliance mechanism based on state goodwill; and (2) an overly extensive
regional seas area.

While various political tensions complicate cooperation over the Mediterranean,
Caribbean, and South China seas, regional cooperation in the South China Sea in
particular is fraught with flash points that may ignite into violent conflict. Among
these are longstanding overlapping maritime jurisdictional claims, Chinese inter-
ference in the exploration activities of Vietnamese- and Philippine-licensed mining
operators, and confrontations between U.S. intelligence-gathering vessels in China’s
exclusive economic zone (EEZ).% The ambiguity in the region’s maritime legal
framework fuels episodes of tension in interstate relations that sustain mutual sus-
picions, arms build-ups, and uncertainty about the future.®® This vagueness, for
instance, encourages China to project its strategic agenda into the sea even in zones
falling within the jurisdiction of smaller states under the LOSC. Hence, governing
the South China Sea stands upon a fluid foundation of “Asian Regionalism” (in con-
trast to treaty-based European regionalism) which “remains basically a market-
driven formation of tightly knit economic cooperation fostered between different
actors.”®” The South China Sea nations’ high prioritization of economic development
over the marine environment has led critics to brand the sea as a true example of
the “tragedy of the commons”**:

Eighty (80) percent of [its] coral reefs have been degraded or under serious
threats in some places from sediment, overfishing and destructive fishing prac-
tices (such as the use of poison and dynamite), pollution, and climate change.
Consequently, its reefs have become the most threatened and damaged reefs in
the world.*

Unlike the Mediterranean model discussed further in the next subsection, marine
environmental governance in the South China Sea is subsumed under a larger EAS
platform. The EAS bands the Philippine, Sulu, Celebes, Arafura, Andaman, Banda,
Flores, South and East China, and Java Seas together with the Straits of Singapore,
Malacca, and the oceans of Australia.”” This vast expanse has practical consequences
on effectively addressing the specific concerns of the distinct marine ecosystem of
the South China Sea.
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Regional marine environmental governance in the South China Sea has prin-
cipally been through the 1981 Action Plan for the Protection and Development of
the Marine Environment and Coastal Areas of the East Asian Region (EAS Action
Plan). It is implemented by the Coordinating Body on the Seas of East Asia (COB-
SEA), a UN institution. The Action Plan was motivated by concerns over the effects
and sources of marine pollution.” Originally, the Action Plan involved only five
countries: Indonesia, Malaysia, the Philippines, Singapore, and Thailand. In 1994,
Australia, Cambodia, China, the Republic of Korea (ROK), and Vietnam became
participating states.”

The COBSEA’s functions include facilitating Action Plan activities in concert
with other regional and international organizations, supervising the implementation
and assessment of COBSEA-sponsored projects and activities, and collecting and
disseminating information among EAS countries and other regional and interna-
tional organizations.” One of the features of the EAS Action Plan is its promotion
of compliance with existing environmental treaties through “member country good-
will.”7*

The EAS Action Plan designates the COBSEA as its sole decision-making body.
At COBSEA meetings, states that are members of the Association of Southeast Asian
Nations (“ASEAN”) are represented by their respective Senior Officials on the Envi-
ronment while non-ASEAN states appoint National Focal Points.”” The COBSEA
makes policy decisions on substantive and financial aspects of the Action Plan, such
as approving budgetary resources required to support work plans and their alloca-
tion, reviewing the program’s progress, and evaluating the results achieved.”® Para-
graph 69 of the Action Plan provides that financial support for activities may come
from contributions from participating governments to the EAS Trust Fund, contri-
butions from non-participating governments, support from any UN body on a per-
project funding basis, regional development banks, and any other source of funding
agreed to by the participating governments. The non-binding character of the obli-
gations, however, has adversely impacted the EAS Trust Fund. In particular, Aus-
tralia’s withdrawal from the COBSEA in 2010 drastically decreased contributions to
the Fund.”

In 2008, COBSEA adopted a New Strategic Direction (NSD) for COBSEA
(2008-2012).”® The NSD is significant because it identifies some of the challenges
encountered in the implementation of the EAS Action Plan. Some of these challenges
are:

1. the absence of coordination in regional marine environmental initia-
tives, resulting in overlapping and inefficient use of human and financial
resources;

2. the failure to address economic growth priorities and marine and coastal
environmental issues sustainably; and

3. decreased UNEP support for EAS Regional Coordinating Unit operations
has not been matched by a raise in participating governments’ contributions
to the EAS Trust Fund.”
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To address these challenges, the NSD introduces four operative and interlinked
strategies with a view towards transforming the COBSEA into “a regional coastal
and marine environmental coordinating center.”®® These strategies involve infor-
mation management (Strategy 1), national capacity building (Strategy 2), strategic
and emerging issues (Strategy 3), and regional cooperation (Strategy 4). Overall,
these strategies aim to reconfigure the COBSEA into a knowledge provider from
past and current activities in the EAS region.®

Neither the Action Plan nor the NSD use mandatory language. Dang criticizes
the Action Plan as being:

vague [and lacking] any specific commitment. There are not enough pragmatic,
temporally and spatially planned activities to manage the marine environment.
The functioning of the Programme is essentially project-based, which has met
with lots of difficulties due to lack of political and financial commitment from its
participating States. UNEP has also offered poor leadership and little interest in
regional activities of the Programme. Obviously, these attitudes would affect the
capacity of COBSEA to undertake any complicated endeavor such as coordinat-
ing the development of a regional network of [marine protected areas].*

Despite its shortcomings, one of the COBSEA’s notable achievements is a project
called “Reversing Environmental Trends in the South China Sea and Gulf of Thai-
land” supported by the UNEP and the Global Environmental Facility (GEF).*® Ini-
tiated in 1996, the Project ended in 2008 with the adoption of the Strategic Action
Programme for the South China Sea (SAP). The Project’s main thrust was the man-
agement and rehabilitation of marine habitats.’* At base, the Project and SAP are
designed to respond to the demands for a sustained stock of fish that forms the core
of much of the region’s diet.®> Post-NSD, however, the COBSEA has been relatively
dormant because of insufficient funding, competition for professional expertise, and
diminishing member state inertia, among others.*

Additionally, the COBSEA is in apparent competition with another East Asian
marine environmental organization, the Partnerships in Environmental Manage-
ment for the Seas of East Asia (PEMSEA), established in 1993 with GEF funding.®
The COBSEA and the PEMSEA have common country members, such as Cambodia,
China, Indonesia, the Philippines, the ROK, Singapore, and Vietnam, and have sig-
nificantly overlapping missions. Notably, Japan participates in the PEMSEA but not
in the COBSEA. In 2010, the PEMSEA left the UN Development Programme
(UNDP) to become a stand-alone international organization with its own legal per-
sonality and financial capacity.®®

The combined effect of these circumstances has led to fears of a possible shut-
down for the EAS RSP.*’ Such fears, however, fail to consider possible ways through
which the current RSP structure might be improved. A good possible starting point
is to recast the detailed provisions of the EAS Action Plan in mandatory terms within
the framework of a binding RSC. Legally binding agreements for marine conserva-
tion between EAS countries are actually quite common, albeit mostly bilateral.”
Some argue that the COBSEA and the PEMSEA would be better-off merged together
in the future to give the resulting organization an international legal platform which
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the PEMSEA lost since its separation from the UNDP.” With the above challenges
of maintaining a non-RSC mode of marine environmental governance in the EAS,
firming up the existing legal framework has now become an imperative in the context
of an evolutive reading of Article 197 of the LOSC.

The Mediterranean Sea

The Mediterranean Sea spans 3,860 kilometers from east to west and has a total
area of 2.5 million square kilometers.”> Among its critical environmental issues are
the flow of surface water through the Strait of Gibraltar and the Dardanelles, pre-
cipitation and river run-off, its being almost completely enclosed by land, and a
water replacement cycle that exceeds a century.”” From the Strait of Gibraltar east-
ward to the Suez Canal, the sea straddles three continents, a great diversity of social,
political and economic systems, and a number of overlapping supranational gover-
nance structures. Despite this diversity, the Mediterranean RSP provides an inter-
esting example of how marine environmental governance is operationalized within
an extensively integrated regional setting.

Regional cooperation in the Mediterranean dates back to the 1908 founding of
the International Commission for the Scientific Exploration of the Mediterranean
Sea (CIESM).”* The following decades saw the development of regional initiatives
on freedom and security of navigation and fisheries management.”” In 1975, the
European Community and Mediterranean riparian states adopted a Mediterranean
Action Plan (MAP) to address the challenge of marine pollution. Initially, MAP
principally employed strategies to promote conservation, eco-development, combat
marine pollution, and integrate planning of environmental development and pro-
tection.’® By the 1980s, MAP’s scope of “protection” extended to coastal areas, with
a refocusing on integrated coastal management and harmonizing environment and
sustainable development in the early 1990s.” From the mid-1990s to the present,
MAP’s focus has shifted toward strengthening participation and governance among
states, local authorities, the business community, and non-government organizations
(NGOs).*8

The Barcelona Convention was adopted in 1976 as the pioneering RSC under
the auspices of the UNEP Regional Seas Programme.”® The UNEP’s leading role in
the development of the Barcelona Convention consolidated that body’s authority in
the area of regional water quality and marine resource management.'”® The adoption
of the treaty was motivated by the Contracting Parties’ desire to transcend the non-
legally binding character of the MAP.'! In 1995, the Barcelona Convention was
amended significantly to reflect the sustainable development shift in Mediterranean
marine environmental governance from an exclusively anti-marine pollution focus.'*
Marine environmental governance is now to be pursued considering “present and
future generations in an equitable manner.”%

The Convention is a framework treaty outlining a broad scope of marine envi-
ronmental obligations.'™ Its content is specified through the Protocols, currently
six, addressing marine pollution by dumping from ships, aircraft or incineration at
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sea,'” cooperation to prevent and combat pollution from ships in emergency cases,
pollution from land-based sources and activities,'”” specially protected areas and
biodiversity,'*® pollution resulting from the exploration and exploitation of the
continental shelf, seabed and subsoil,'” and prevention of pollution from trans-
boundary movements and disposal of hazardous wastes."® Taken together, the
Barcelona Convention, its Protocols, and amendments are known as the Barcelona
System.™

While designated a “system,” Barcelona remains essentially a patchwork of dis-
crete legal instruments. Contracting States are virtually free to select the version of
the Barcelona Convention and the Protocols they wish to adopt.!* Complications
include Protocols taking too long to enter into force or states becoming parties to
older or newer versions of an instrument."* These complications are telling of the
limitations of the convention-protocol system in which any subsequent amendments
are only binding upon ratifying states.

Article 26 of the 1995 Barcelona Convention presents an interesting illustration
of these complications. This requires Contracting States to report to the UNEP (as
regional secretariat under Article 17, 1995 Convention), not only the measures they
took to implement the Convention, but also the effectiveness of those measures. In
practice, Contracting States only report on measures pertaining to obligations con-
tained in Protocols they have adopted and have entered into force. In addition, Con-
tracting States are rather reluctant to submit Article 26 reports, making it almost
impossible to assess national implementation of Barcelona System obligations™*
despite efforts at designing a Mediterranean framework for non-compliance pat-
terned after major international multilateral environmental agreements.'

The Mediterranean’s convention-protocol approach to marine environmental
governance, combined with strong regional integration, provides a promising model
for a South China Sea RSC. However, strong regional institutional integration
(through the European Union and other supranational institutions in the Mediter-
ranean) does not necessarily translate to the integration of the legal framework for
marine environmental governance. While institutional integration may lay the
groundwork for further legal integration, in practice differences in short-term
national economic development needs and priorities across the Mediterranean create
resistance against stronger legal integration. The ability of Mediterranean states to
select favorable instruments to ratify within the Barcelona System undermines the
effectiveness and complicates the applicability of obligations to protect and preserve
the marine environment from state to state. If one of the assumed advantages of
treaty-making is rendering uniform the legal standards for compliance, then the
ability to select instruments to adhere to within a treaty system undermines that
uniformity.

The Caribbean Sea

With an area of around 2.75 million square kilometers, the Caribbean Sea is
one of the world’s largest saltwater bodies."® It is dotted by several countries that
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are Small Island Developing States (SIDS) and are often faced with financial chal-
lenges."” Numerous non-sovereign territories are also located in the region. For pur-
poses of marine environmental governance, however, the expansive reconfiguration
of the Caribbean Sea into a “Wider Caribbean Region” (WCR) encompasses four
large marine ecosystems (LMEs), namely the Southeast Shelf LME off the Atlantic
coast of the U.S. states of Florida, Georgia, and South Carolina; the Gulf of Mexico
LME; the Caribbean Sea LMF; and the North Brazil Shelf LME."® This translates to
a total combined area of about 15 million square kilometers."* The WCR thus spans
a wide range of capacities for governance shaped by differences in language, history,
culture, and colonially-imposed administrative arrangements.'”” The Caribbean
region is examined here in contrast to the strong tradition of regional integration
of the Mediterranean model.

The WCR is administered by the UNEP Caribbean Environment Programme
(CEP) through the 1983 Cartagena Convention and its Protocols.'”! Like the
Barcelona Conventions, the Cartagena Convention is also a framework treaty, with
specific obligations set forth through the Protocols, namely: Cooperation in Com-
bating Oil Spills,'” Specially Protected Areas and Wildlife (SPAW),'”® and Pollution
from Land-Based Sources and Activities (LBS).”** One of the Convention’s goals is
to respond to the inadequacy of institutional, legal, and policy frameworks or mech-
anisms in the management of the WCR’s shared living marine resources.'” At its
inception, the Cartagena System had a strongly pro-development and anti-marine
pollution focus.'?

Similar to the Barcelona Conventions, the Cartagena Convention defines “Con-
vention area” as excluding the internal waters of the Contracting States.’” Other
than the general obligation to prevent, reduce and control pollution within the Con-
vention area,'”® the Cartagena Convention also contains similarly worded provisions
touching on pollution from ships,”” dumping at sea,”® LBS,"' seabed activities,"*
airborne pollution,”? and SPAW."* So far, only the content of obligations touching
on SPAW and pollution from ships (oil spills) and LBS have been specified through
the Protocols. Article 15 of the Cartagena Convention similarly performs the function
of Article 17 of the 1995 Barcelona Convention, designating the UNEP CEP as RSP
secretariat for the WCR.

One of the notable achievements of the Cartagena System is the SPAW Protocol
implementing Article 10 of the Cartagena Convention. The Protocol pre-dates the
1992 Convention on Biological Diversity (CBD) and provides significant guidance in
harmonizing the main aspects of conservation in subsequent international conserva-
tion agreements, the CBD, and the 1992 Rio Declaration.”” On the other hand, the LBS
Protocol has been noted for its potential to holistically integrate Contracting States’
endeavors in the consideration of both terrestrial and marine ecosystems, specifically
in planning for nutrient reduction upstream and in coral reefs downstream."

Despite this, the Cartagena System faces issues arising from states’ ratification
of select instruments within the system. The number of SPAW and LBS Protocols
ratifications is only half that of the Cartagena Convention, suggesting that some
Contracting States are either not interested in these Protocols’ issues or that they
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lack the capacity to participate.””” To illustrate, Article 7(1) of the SPAW Protocol
mandates Contracting States to “establish co-operation programmes within the
framework of the Convention” for “the selection, establishment, planning, manage-
ment and conservation of protected areas.” Such protected areas, however, may be
unilaterally established by a Contracting State under Article 4(1) of the SPAW Pro-
tocol. As the Protocol is silent as to when the actions covered in Articles 4(1) and
7(1) are deemed necessary,”® the performance of these actions depend highly on the
individual capacities of Contracting States. Again, with a wide range of governance
capacities within the region, the promise of the Cartagena System rests upon an elu-
sive “sweet spot” where national interest and financial capacity coincide. DiMento
and Hickman comment:

Cartagena is a notably strong Convention, but it is [administered] by a small,
young, and poorly financed secretariat. Since its creation, there have been budget
problems within the CEP [regional coordinating unit] that are exacerbated by
financial problems in the UNEP. Efforts for protection in the form of [marine
protected areas (MPAs)] and [integrated coastal management] have been ham-
pered. For example, many MPAS have been created but a majority of the newly
created MPAS lack a management plan.”

In a case study, Sheehy points out that as the second wealthiest Latin American
jurisdiction, Mexico’s failure to implement its Cartagena Convention duties on oil
pollution prevention and aerial surveillance do not bode well about the Convention
as applied elsewhere in the WCR."

While the Cartagena System’s region-specific approach is crucial to moving
regional collaborative efforts to an ecosystem-based management of the WCR, the
number of country subscriptions into the system remain less than ideal to produce
integrative responses to the region’s marine environmental issues.'*! This, arguably,
may be an adverse consequence of an overly expansive legal definition of the Carta-
gena Convention area. It exposes the weakness of a treaty-created Caribbean “region”
to which some Contracting States only identify as belonging at a high or general
level of abstraction. Some have suggested that taking a global approach to ocean
governance, in which states participate “at levels of capacity and commitment that
are appropriate for their level of development” would be more appropriate for the
WCR.** In such a global approach, one might imagine that all regional seas would
come under a unified “World Ocean Programme” that does not differentiate among
the “characteristic regional features” envisaged in Article 197 of the LOSC. Still, the
WCR model is a good reminder that the determination of which states make up the
regional platform for marine environmental governance is just as crucial as the selec-
tion of which instruments to ratify.

Marine Environmental Governance Without RSCs:
Resistance, Not Uniqueness

The achievements and challenges of RSPS governed by RSCs complicate the
question of whether Article 197, LOSC now means pursuing marine environmental
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governance through codified treaty obligations. International environmental law-
making has seen efforts to allocate functions and roles along regional and global
lines—but without much success due to the failure to consider issues of legal and
institutional fragmentation.'"® While “treaties” as objects of international law are
conceptually distinct from state practice flowing from them,"* changing marine
environmental needs and regional relations demand thinking beyond the impulse
that animated the conclusion of the LOSC in 1982. As the life of the law has not been
logic, but experience,'*> the question of whether to adopt an RSC needs to be
addressed in view of the achievements and shortcomings of an RSC-based model of
marine environmental governance.

When states deliberately select protocols to adhere to within a treaty system,
they undermine the scope and binding effect of the provisions and compromise the
integrity of the convention-protocol model. But dismissing the convention-protocol
model for solely this reason amounts essentially to a wholesale rejection of the intrin-
sic value of treaty-making and why it persists. Moreover, choosing specific protocols
to ratify has significant legal consequences that carry interpretative implications for
the framework RSC under Article 31(2) of the VCLT."¢ One possible implication is
that the difference in the ratification status of related agreements (like protocols)
amongst all RSP participants and those entered between one or more parties in con-
nection with the principal treaty may give rise to problems of legal fragmentation
within the treaty system in question. In the long-term, the deliberate selection of
instruments undermines the integrity of the RSC as a tool for marine environmental
governance.

In view of the general obligation to cooperate “in formulating and elaborating
international rules, standards and recommended practices and procedures,” the
above discussions reveal a preference towards regional marine environmental rule-
making and elaboration, with the LOSC acting as a “framework convention” for the
development of specific RSCs."® The generality or specificity of the obligation to
make and elaborate rules on marine environmental governance is immaterial to
determining whether an treaty obligation was complied with based from a state’s
conduct after the ratification of a treaty. In one case, the ICJ held that the subsequent
conduct of state parties to a treaty demarcating the boundary between them prevailed
even over that treaty’s precise definition of the boundary.'*® If treaties on a subject
as restrictive as boundary delimitation can admit of evolutive interpretation, then
more so should broad treaty commitments like those enshrined in Article 197, LOSC.
The developments mentioned reveal that normative specification™ happens even
without Article 197 explicitly ordaining the making and elaboration of rules through
a treaty.

Instead of state consent given in year X as the basis for its being bound by Treaty
Y, it is better to examine the conduct of states in relation to that treaty over time to
assess the consistency of state conduct with the treaty. This is why it is important
to look at the promising practices of the RSPS featured in this section closely with
their shortcomings."” Balancing those successes and failures together, the political
choice of the South China Sea states to proceed without an RSC is a resistance to
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the obligation to make and elaborate on rules related to regional marine environ-
mental governance.

Certainly, regional soft law and mechanisms built on “state goodwill” are care-
fully formulated with normative expectations from and among participating states.
But experiences from the drafting of the great contemporary multilateral treaties
like the LOSC and the Statute of the International Criminal Court have significantly
amplified the law-making function of treaties.””> The implication for the EAS region
is that its adherence to non-binding soft and informal mechanisms is not merely a
matter of statistical uniqueness—especially as the COBSEA faces the possibility of
a shutdown. The region, in refusing to adopt an RSC, forgoes the benefits of defined
responsibilities and the allocation of rights and obligations under a concrete regional
marine environmental legal framework."?

Transcending State Goodwill:
Some Proposals

This section puts forward some broad proposals on a prospective South China
Sea RSC. Its premise is that a foundation of state goodwill prevents the EAS RSP
from taking more decisive actions for the protection of the South China Sea. More
importantly, treaty-making is not inherently anathema to EAS states, many of which
have concluded a number of bilateral agreements, mostly on fishing.”** The challenge
is how to transform bilateral efforts into a multilateral platform that functions on
the basis of allocated competences and enforceable rights and obligations. This sec-
tion makes four proposals.

The first pertains to defining the Convention area for a future South China Sea
RSC to address the sea’s specific marine environmental configuration. In this regard,
regional platforms for marine environmental governance present a sufficiently prac-
ticable way of protecting and preserving marine environments, especially for devel-
oping states without much capacity to perform acts in remote areas beyond national
jurisdiction. Defining a prospective Convention area must strike a fine balance
between the cross-border character of marine environmental issues and the decidedly
political exercise of selecting the region’s constituents. This is to effectively address
specific needs of regional seas, but without the least-common-denominator attitude
that plagues many RSPS. The vast geographical coverage of the current RSP frame-
work in the EAS stretches the limits of its governability and fails to consider the
“characteristic regional features” of the South China Sea marine ecosystem. As men-
tioned previously, the South China Sea is but one of the many bodies of water covered
by the present EAS Action Plan. Yet, as one of the world’s most critical sites of
marine megadiversity, the South China Sea barely receives the attention it needs
from an expansive definition of the EAS region.

Region-building is an inherently political exercise. In the WCR, for example,
the Cartagena Convention’s overbroad definition of its Convention area creates a
region that does not necessarily coincide with its members’ imagination of what
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that region might look like. Here, the experience in defining the Barcelona Conven-
tion area for the Mediterranean RSP is instructive:

During the negotiations of the first [Barcelona Convention] ... a proposal made
by the former USSR to include the Black Sea within the scope of the Barcelona
Convention was rejected so as to prevent any possible influence of the USSR in
the region.s®

A second proposal would be to rethink the UNEP’s role in regional seas governance.
The UNEP must be credited for its notable contributions in the development of
RSCs. However, its eminent leadership role might inhibit the growth of a sense of
ownership over those conventions. For one, the UNEP’s success in steering the
Barcelona Convention into conclusion in 1976 should not be taken as a development
which is readily transplantable into places like EAS where colonial history and great
imbalances in power relations mire even basic notions of trust. Regional seas action
plans and conventions are then concluded in standard language and are adopted
without much discussion and negotiation. The results are (1) a standard-form RSC
that only attracts participation at high levels of abstraction and are unsuited to the
specific circumstances of the relevant sea; and (2) the reluctance of participating
states to accept a more empowered role for secretariats that are often seen as UN
agencies rather than a genuine regional coordinating body. In this regard, COBSEA’s
thrust toward becoming a central repository of regional marine scientific information
could potentially ease participating states into agreeing to clothe a future South
China Sea regional coordinating body with wider-reaching competences.

Provisions in the Barcelona and Cartagena conventions committing those RSPs’
secretariat functions to the UNEP mean that actions of consequence to those regions
are decided elsewhere by virtue of another institution’s supposed expertise in a spe-
cific region’s marine environment. Yet, such claims of expertise ought to invite inter-
rogation in view of standard-form RSCs. The privileging of external expertise over
local or regional ways of knowing the sea has proven detrimental, especially to
regions with developing states.””® In considering a future South China Sea RSC,
regional capacity-building must resist the tendency to focus on expertise learned
from elsewhere, and instead inform itself through local knowledge of the sea. This
does not mean complete separation from the UNEP Regional Seas Programme or
ignoring valuable lessons that might be learned from other RSPs—some RSPs are
institutionally independent from the UNEP but maintain close ties with the latter
to exchange policy advice and experiences.

The third proposal is to merge the COBSEA and PEMSEA as earlier mentioned,
but with a further proposal to specifically tailor the combined organization’s capac-
ities to the needs and circumstances of the South China Sea marine environment.
This means that the pursuit of a South China Sea RSC will not have to start from
scratch. Regional marine governance mechanisms do exist, but their success is ham-
pered by poor coordination and little learning from each other’s activities. Institu-
tional consolidation will partly address the problems of fragmentation in regional
marine governance over the South China Sea.
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Lastly, a future South China Sea RSC must depart from its ad hoc, project-based
focus and instead adopt a long-term outlook in the preservation and protection of
the sea. In terms of funding, this means Contracting States committing to make reg-
ular contributions on an economic capacity or a “polluter-pays” basis, or both. More
importantly, leaving the project-based mode will align the region to a more inte-
grated approach to marine environmental governance which sustains state partici-
pation and interest beyond the termination of specific projects.

Conclusion

This concluding section sounds a cautionary note: the manifold challenges of
transcending soft law and state goodwill in the EAS region will not nearly be met
solely through blind faith in the law-making function of treaties. This is equally true
of law-making in both municipal and international legal systems. As experiences
from the Mediterranean, Caribbean, and South China Seas indicate, convention-
protocol-type legal frameworks do not guarantee compliance; a host of other cir-
cumstances play into producing a desirable equilibrium for regional marine envi-
ronmental governance. Taking legal action takes time, and in international
environmental law it is usually (and unfortunately) the case that action is prompted
only by situations involving egregious damage to the environment.

Yet, incrementally pernicious acts damaging the South China Sea mostly occur
without consequence for the author(s) of those acts. These eventually amount to
extensive marine environmental damage over the long term. While other regions
have taken steps towards formalizing normative expectations in the form of RSCs,
South China Sea states remain non-committal and evasive of their obligations to
make and elaborate rules for marine environmental governance under Article 197
of the LOSC. Long-term marine damage in the South China Sea ought to spur a
rethinking of the region’s dubious premium on state goodwill: an overestimated
benevolence that places the region at odds with evolving international marine envi-
ronmental legal obligations.
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with regards to the delimitation of Korea’s maritime boundaries with China and
Japan.

Keywords: conciliation, Korea,
maritime boundary disputes, Timor-Leste

Introduction

Timor-Leste instituted compulsory conciliation against Australia in 2016 to
resolve what had become, at least for Timor-Leste, an intractable maritime boundary
dispute between the two states in the Timor Sea.! The conciliation proceeded under
the United Nations Convention on the Law of the Sea (UNCLOS or Convention),?
which provides for this process when maritime boundary disputes are otherwise
excluded from the compulsory dispute settlement proceedings entailing binding
decisions.? The Timor Sea Conciliation concluded with the release of the Conciliation
Commission’s Report and Recommendations in May 2018.* It provides an important
opportunity for other states party to UNCLOS to learn from the benefits and limi-
tations of this dispute settlement process in relation to their own unresolved mar-
itime boundaries. Several such boundary disputes may be identified in East Asia
and this article focuses on the undelimited China-Korea and Japan-Korea maritime
boundaries by way of example.

Korea became a party to UNCLOS in 1996. In doing so, Korea not only accepted
the obligations and gained the rights granted in that Convention, but also consented
to compulsory arbitration or adjudication of disputes arising under UNCLOS. The
dispute settlement regime set out in Part XV of UNCLOS is considered an integral
part of the package deal agreed during negotiations at the Third UN Conference on
the Law of the Sea.” However, the recognized national importance of maritime
boundaries allowed states the possibility of issuing a declaration excluding certain
maritime boundary disputes from compulsory arbitration or adjudication.® Korea
made such a declaration in 2006—thereby ensuring that its maritime boundary dis-
putes with Japan and China could not be referred to arbitration or adjudication.”

Korea has delimited parts of its maritime boundary, such as in the Korea Strait
(also referred to as the Tsushima Strait), which has been split into an Eastern Channel
and Western Channel by Tsushima Island, and is approximately 20 nautical miles
wide at its narrowest point.® Both Japan and Korea have restricted their territorial
waters to three nautical miles from their respective baselines, to allow for high seas
freedom of navigation in the remaining waters.’ Also, under the Agreement between
Japan and the Republic of Korea concerning the Establishment of Boundary in the
Northern Part of the Continental Shelf Adjacent to the Two Countries,' the agreed
continental shelf boundary is based on a median line that commences at the midpoint
between Korea’s Cheju Island and Japan’s Goto Retto, and heads north toward the
Korean coastline (as a result of the Japanese island, Tsushima, in the Korean Strait),
and then veers back away from the Korean coastline as it continues north."

However, Korea and Japan agreed in 1998 on two provisional fishing zones in
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disputed areas, which allow each country to have a 35 nautical mile zone from their
coastline that is referred to as an Exclusive Economic Zone (EEZ).* Another joint
development zone had been agreed on 30 January 1974 in the southern area of Korea
and Japan’s overlapping continental shelves.” Korea and China have also agreed on
a transitional zone for five years after the entry into force of their Fisheries Agree-
ment, as well as an ongoing provisional zone in the Yellow Sea."

An undelimited boundary remains in the area extending from the northernmost
point of the Korea Strait to the islands of Dokdo, because of the ongoing territorial
sovereignty dispute between Korea and Japan concerning Dokdo.” While negotia-
tions proceed slowly with China, the maritime boundary between Korea and Japan
around Dokdo is unlikely to be determined so long as Japan continues to contest
Korea’s sovereignty to Dokdo.

The dispute settlement procedure under UNCLOS is thus open to Korea, Japan
and China to assist in the delimitation of their maritime boundaries. Each state has
preferred negotiations thus far, which has commonly been used to delimit mari-
time boundaries between neighboring states. Negotiations allow diverse factors
to be considered, sometimes beyond the legal requirements or considerations for
maritime boundary delimitation. When maritime boundaries remain unresolved,
conflicts between neighboring states may occur. This tension has been particu-
larly notable when fishing vessels of one state are barred or arrested by the other
state. There may also be an economic imperative to delimit a maritime boundary
so that concession areas may be offered to oil and gas companies to explore and
exploit the natural resources of the continental shelf. An interim arrangement
may be concluded between the states concerned, allowing for joint exploitation
and management. Australia and Timor-Leste had proceeded down this path, but
Timor-Leste sought greater certainty and control over what it considers as its
national resources. At present, Korea has also opted for provisional arrangements
in relation to fishing with both China and Japan and has also concluded an agree-
ment with Japan in relation to their overlapping continental shelf areas, outside the
region of Dokdo. But for how long should such provisional arrangements stay in
place?

Where negotiations do not provide a satisfactory resolution, the imperative to
settle maritime boundaries with finality becomes greater. It is in this context that
turning to third-party dispute resolution may become a more attractive option for
states. While it takes some control away from the states concerned, third-party inter-
vention may completely change the dynamics in settling maritime boundary dis-
putes. To turn to arbitration or adjudication, the court or tribunal produces a legally-
binding response to claims relating to the maritime boundary. Conciliation does
not produce a legally-binding response but engages a commission in producing rec-
ommendations to facilitate maritime boundary delimitation.

While Korea (and China)'® have excluded the possibility of arbitration or adju-
dication for maritime boundary delimitation under UNCLOS, there may still be an
option for each state to refer the dispute to a conciliation commission constituted
under Annex V of UNCLOS. As noted, Timor-Leste took this approach to resolve
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its differences against Australia. This article therefore considers whether this expe-
rience holds any lessons for other states, notably Korea, China and Japan, in man-
aging their own maritime boundary disputes.

To answer this question, the article first briefly explains the operation of the
dispute settlement procedure under UNCLOS and assesses in detail the compulsory
conciliation option for maritime boundary disputes. It then examines the experience
of the Timor Sea Conciliation and draws out lessons for Korea in relation to its unre-
solved maritime boundaries with Japan and China, respectively. The article con-
cludes by finding that UNCLOS dispute settlement procedures offer limited options,
and perhaps unwanted or unexpected opportunities, when settling maritime bound-
aries in areas of overlapping EEZ and continental shelves.

Resolution of Maritime Boundary Disputes
Under UNCLOS

Within Part XV of UNCLOS, Article 286 provides:

Subject to section 3, any dispute concerning the interpretation or application of
this Convention shall, where no settlement has been reached by recourse to sec-
tion 1, be submitted at the request of any party to the dispute to the court or tri-
bunal having jurisdiction under this section.

This provision establishes the core of the compulsory dispute settlement regime
under UNCLOS and indicates when states may resort to mandatory arbitration or
adjudication.

Alternative Means of Dispute Settlement

To compel another state to engage in either arbitration or adjudication under
UNCLOS, Section 1 provides that states instituting proceedings must meet some
conditions. Article 283 requires states to proceed to an exchange of views regarding
dispute settlement procedure.” Consideration must further be given as to whether
other dispute settlement procedures prevail over UNCLOS dispute settlement by
virtue of either Article 281 or Article 282. These provisions anticipate that a state
may refer its dispute to processes other than those under UNCLOS, but the circum-
stances in which these processes trump the UNCLOS dispute settlement regime are
quite limited.'®

Subject Matter Jurisdiction

Where no settlement is reached under Section 1, a state may choose to refer a
dispute concerning the interpretation or application of UNCLOS to arbitration or
adjudication. Recent arbitral awards under UNCLOS indicate that the subject matter
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jurisdiction of any court or tribunal constituted under the Convention is broad.”
There has been debate as to whether territorial disputes may also fall within the
scope of the UNCLOS dispute settlement regime, which is relevant to Japan’s claims
over Dokdo.? However, the Chagos Archipelago arbitration indicated that there was
no such jurisdiction unless it was a minor question of territorial sovereignty inci-
dental to the resolution of another dispute submitted under the Convention.?

Disputes Excluded from Compulsory Arbitration
or Adjudication

Asrecognized in Article 286, a state’s referral of a dispute to arbitration or adju-
dication under UNCLOS is subject to Section 3 of Part XV. This Section comprises
of Article 297, which has exceptions and limitations to the disputes that a state may
submit to arbitration or adjudication, and Article 298, which allows state parties to
exclude at their option particular categories of disputes. Article 297 primarily
addresses disputes that may arise in relation to the coastal state’s exercise of sovereign
rights or jurisdiction in its EEZ. Most relevant for present purposes is Article 298,
which allows states to exclude “disputes concerning the interpretation or application
of articles 15, 74 and 83 relating to sea boundary delimitations, or those involving
historic bays or titles.”** Articles 15, 74 and 83 concern the delimitation of overlapping
entitlements to territorial sea, EEZ and continental shelf, respectively. As noted at
the outset, Korea and China have both declared that compulsory procedures entailing
binding decisions will not apply to the maritime boundary disputes listed in Article
298. Yet, this exclusion may still allow for the possibility of compulsory conciliation,
which is examined immediately below.

Compulsory Conciliation of Maritime
Boundary Disputes

Conciliation is a dispute settlement process that allows a third party to assess
independently a range of factors and devise possible solutions for the states in dis-
pute. The Institut de Droit International defined conciliation as follows:

... amethod for the settlement of international disputes of any nature according
to which a Commission set up by the Parties... proceeds to the impartial exami-
nation of the dispute and attempts to define the terms of a settlement susceptible
of being accepted by them, or of affording the Parties, with a view to its settle-
ment, such aid as they may have requested.”

The key elements of conciliation encapsulated in this definition, which multilateral
and regional treaties also reflect, are investigating and clarifying issues in dispute
(facts and/or law) and seeking to bring the parties to agreement through recom-
mendations of mutually acceptable solutions.**

As noted in the preceding section, Article 298(1)(a) of UNCLOS anticipates that
parties that have excluded maritime boundary disputes from compulsory procedures
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entailing binding decisions are to resort to conciliation instead. Conciliation is com-
pulsory in this situation inasmuch as a party to UNCLOS may institute conciliation
proceedings against another party that has issued a declaration under Article
298(1)(a) without any further act of consent.

Nonetheless, for the purposes of compulsory conciliation under Article
298(1)(a), there are a number of requirements that must be satisfied. If the parties
disagree as to the competence of the conciliation commission, particularly because
one party alleges that these requirements are not met, the commission is to resolve
whether it has the jurisdiction to proceed.” The conditions include that the dispute
has arisen subsequent to the entry into force of UNCLOS; no agreement is reached
in negotiations within a reasonable period of time; and the dispute does not involve
the concurrent consideration of unsettled territorial disputes.?® Further, compul-
sory conciliation is not available for “any sea boundary dispute finally settled by
an arrangement between the parties, or to any such dispute which is to be settled
in accordance with a bilateral or multilateral agreement binding upon those par-
ties.”?

Annex V of UNCLOS sets out the conciliation procedure, including require-
ments for the constitution of the conciliation commission and allowing the com-
mission to determine its own procedure.?® The functions of the commission are to
“hear the parties, examine their claims and objections, and make proposals to the
parties with a view to reaching an amicable settlement.”” The procedure is to run
relatively quickly,*® with the commission to issue a report within 12 months of
its constitution.” The report is to “record any agreements reached and, failing
agreement, its conclusion on all questions of fact or law relevant to the matter in
dispute,” as well as any recommendations considered appropriate for an amicable
settlement.*

The parties are required to negotiate an agreement based on the commission’s
report.®® Article 298(1)(a)(ii) provides that “if these negotiations do not result in an
agreement, the parties shall, by mutual consent, submit the question to one of the
procedures provided for in Section 2, unless the parties otherwise agree.” This word-
ing may be understood to reinforce the paramountcy of state discretion in deciding
how to settle maritime boundary disputes as well as the importance of a consensual
resolution. It is therefore critical to take note that even if Korea, China or Japan
were compelled to engage in a conciliation process, that state would not ultimately
have to be bound by any outcome arising from that conciliation or ensuing negoti-
ations. Consequently, if Korea, China or Japan initiated conciliation, a definitive
resolution of a maritime boundary dispute is not guaranteed.

The Timor Sea Conciliation Experience

In light of the hurdles to engage in compulsory conciliation to resolve a maritime
boundary dispute and the possibility of failing to resolve the dispute as an outcome,
it is not unreasonable to consider why a state would opt for such a course of action.
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In this regard, it is useful to contemplate the motivation for Timor-Leste in insti-
tuting conciliation against Australia and the outcome achieved.

The maritime boundary between Australia and Timor-Leste had been an issue
of concern between the two countries since Timor-Leste gained its independence in
2002.** The undelimited area in the Timor Sea between Australia and Timor-Leste
contains important oil and gas fields.*® Following Timor-Leste’s independence in
2002, the two states entered into a series of bilateral agreements to allow for joint
exploitation; the two most relevant being the Timor Sea Treaty,’® and the Treaty on
Certain Maritime Arrangements in the Timor Sea (CMATS Treaty).” The Timor
Sea Treaty provided for the shared exploration and exploitation of a Joint Petroleum
Development Area (JPDA).*® Under the Timor Sea Treaty, Timor-Leste received 90
percent of petroleum production whereas Australia was allocated 10 percent. The
CMATS Treaty had two important purposes. The first was to allow for a 50-50
revenue-sharing regime in relation to the Greater Sunrise field, which straddled the
eastern side of the JPDA and Australia’s maritime area with roughly 20 percent of
the field falling within the JPDA. Second, it established a moratorium in relation to
the fixing of a permanent maritime boundary between the two countries for a period
of fifty years, or five years after exploitation of the Greater Sunrise field ceases,
whichever occurs earlier.” Further, Article 4 of that treaty sought to prohibit any
third-party engagement in relation to any aspect of the maritime boundary and
resource exploitation.

In light of this moratorium in the CMATS Treaty, Australia objected to Timor-
Leste instituting conciliation in violation of this bilateral agreement. However, the
Commission considered that whether Timor-Leste was in violation of the CMATS
Treaty or not was not a question it could resolve but, rather, it could only look to
see if the conditions for the Commission to proceed were met.*° Nor did the dispute
settlement mechanism in the CMATS Treaty prevail over the dispute settlement
procedures available under UNCLOS in the terms of Article 281.*" Australia was
equally unsuccessful in alleging that the dispute arose after the entry into force of
UNCLOS for the parties (2013), as the Commission considered that the relevant date
was the entry into force of UNCLOS more generally (1994).* The Commission also
determined that the parties’ negotiations were sufficient,” and that the provisional
nature of the joint arrangement meant that none of the agreements between Timor-
Leste and Australia constituted sea boundary disputes that had been “finally settled.”
All members of the Commission therefore agreed that they had competence to
undertake the conciliation.

The Commission held initial meetings with Timor-Leste and Australia after its
decision on competence and admissibility, which were described as “part of an ongo-
ing, structured dialogue in the context of conciliation.”* Considering Australia’s
challenge to proceeding with compulsory conciliation and the high levels of distrust
that existed between the parties in relation to the resources and boundary issues
between them,” the Commission emphasized that establishing trust was a critical
first step.*® It could be expected that in any contentious proceeding where one party
is unwillingly brought before a third-party process that the commission (or even
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court or tribunal) would need to demonstrate that it can deal fairly and credibly
with the dispute for the parties to engage properly in the process and accept the out-
come of that process. Trust in the process is a crucial element when the resolution
of the dispute is set against a backdrop of contested positions between the parties
over a lengthy period of time.

In the Timor Sea Conciliation, the parties first agreed on a package of confidence-
building measures.*” It is significant that one such measure was an indication from
Australia that it would work toward “creat[ing] the conditions conducive to the
achievement of an agreement on permanent maritime boundaries in the Timor
Sea.”® Signaling a willingness to contemplate a permanent maritime boundary was
a notable change in Australian policy as enshrined in the CMATS Treaty.* Further
measures included Timor-Leste’s withdrawal of its claims against Australia in two
arbitrations commenced under the Timor Sea Treaty,’® and the termination of the
CMATS Treaty, with agreement between the parties on the legal consequences of
that termination for relevant stakeholders.”

The Report of the Commission tracks through the variety of meetings held with
the parties’ representatives, noting that exchanges were conducted not only in per-
son, but also via telephone and email and with varying degrees of formality.> To
this end, the Commission had in place a delegation power so that a chair or delega-
tion of the Commission could conduct meetings and report back to the other mem-
bers of the Commission.>® This approach would have allowed for more flexible
scheduling than may have been possible in coordinating the schedules of five com-
missioners on every occasion. Members of the Commission predominantly met with
the parties separately,® and all discussions were conducted on a “without prejudice”
basis in the event the process did not ultimately yield a resolution of the dispute.”
Confidentiality was also a critical dimension in the Commission’s procedures.> All
these elements created an environment for fruitful discussions that allowed the Com-
mission to determine each state’s position as well as the reasons and motivations
for their position.””

The parties submitted written papers to the Commission, but the Report of the
Commission indicates that these position papers were not to be formal pleadings as
might be understood in an arbitration or adjudication.”® In addition, the Commission
itself produced “non-papers” and developed written proposals for the parties’ con-
sideration.”® The process thus appears to comprise of the formalities of a conciliation
but also a mediation, where a third party directs and/or manages negotiations
between the parties.®® Such an active role may be contemplated by virtue of the Com-
mission’s authority to “draw the attention of the parties to any measures which
might facilitate an amicable settlement of the dispute.”

As aresult of the tripartite efforts and cooperation under the conciliation pro-
cedure, Timor-Leste and Australia were able to agree on a permanent maritime
boundary. The parties signed the Treaty on Maritime Boundaries at the United
Nations on 6 March 2018,* and it is expected to be ratified by both states. It is a
complicated delimitation because it had to account for the facts that Timor-Leste
still must negotiate a continental shelf boundary with Indonesia and because the
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eastern lateral boundary runs through the Greater Sunrise field.®® The exploitation
of Greater Sunrise proved to be a significant obstacle in resolving the dispute between
Timor-Leste and Australia. Timor-Leste had initially made a claim to a maritime
boundary that would have put Greater Sunrise under its exclusive jurisdiction.®* As
noted previously, the existing maritime agreements resulted in this field being partly
in the JPDA and partly under Australia’s exclusive jurisdiction. The Commission,
however, steered the parties toward maintaining a joint exploitation regime.®> Under
the Treaty on Maritime Boundaries, it was agreed that the revenue would be split
whereby “the shares of upstream revenue allocated to each of the Parties will differ
depending on downstream benefits associated with the different development con-
cepts for the Greater Sunrise gas field.”* The outstanding issue was the development
concept associated with the exploitation of Greater Sunrise, which concerned
whether the gas would be processed in Timor-Leste or in Darwin, Australia. The
Commission produced a paper on “Comparative Development Benefits of Timor
LNG and Darwin LNG,” as well as “a condensed analysis of the comparative eco-
nomics of the two concepts” to aid future discussions.”” Consequently, the Report
includes one recommendation “that the Parties continue their discussions regarding
the development of Greater Sunrise with a view to reaching agreement on a concept
for the development of the resource.”®®

The Timor Sea Conciliation has therefore provided many important lessons for
other state parties to UNCLOS with unresolved maritime boundary disputes. First,
Australia’s challenge to the competence of the Commission has highlighted that
there are several conditions to be met for a compulsory maritime boundary concil-
iation to proceed. Meeting those conditions does not appear especially onerous con-
sidering the Commission’s decision, however. Second, the conciliation process does
not necessarily resemble adjudication or arbitration in terms of requiring formal
pleadings and oral presentations. Further, whereas an assurance provided by a State
in the context of an arbitration or adjudication proceeding might be viewed as for-
mally binding that State, in the conciliation setting, any proposals could remain
without prejudicing the legal position of the State. Third, the high engagement of
the Commission in moderating the discussions between the parties resembled what
may be more commonly described as mediation.®® This approach may or may not
be favored by other States engaging in compulsory conciliation in the future. It did
lead to an amicable resolution as between Timor-Leste and Australia in delimiting
a permanent maritime boundary. Finally, the Commission’s Report described the
dispute between Timor-Leste and Australia as “ripe for resolution” and, despite Aus-
tralia’s initial reluctance, both states perceived advantages in resolving this dispute.”
Not every political setting of an unresolved maritime boundary will be similarly
“ripe for resolution.” In light of these lessons, the next two sections consider what
certain maritime boundary disputes in Northeast Asia may learn from the Timor
Sea Conciliation experience.
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Maritime Boundary Dispute
Between Japan and Korea

As explained at the outset of this article, the remaining maritime boundary for
Korea to resolve with Japan lies in the East Sea (or Sea of Japan), and the East China
Sea, except for the southern part of the continental shelf of the East Sea of Korea.”
In this context, could we anticipate that these maritime boundary disputes would
be resolved through compulsory conciliation under UNCLOS? The requirements
for resort to compulsory conciliation prompt a number of challenges for either Korea
or Japan to rely on this dispute settlement procedure.

First, there is an immediate point of contrast in the situation between Korea
and Japan as compared to Timor-Leste and Australia. In the latter dispute, there
was no contested territory between the parties. As indicated above, a dispute sub-
mitted for conciliation cannot involve “concurrent consideration of any unsettled
dispute concerning sovereignty or other rights over continental or insular land ter-
ritory.””* For Korea and Japan, this clause limits the scope of a dispute and may pre-
vent conciliation being used for the resolution of any maritime boundary dispute
around Dokdo.

Professor Oxman has suggested, however, that if two states seeking to delimit
their maritime boundary also dispute sovereignty over particular territory, the
boundary could still be drawn to the extent that the disputed territory would not
influence the delimitation.” In this regard, a maritime boundary could only be delim-
ited if the presence of Dokdo does not influence what line is to be drawn.” However,
Japan may not wish to back down from its position that Dokdo is entitled to its own
EEZ and continental shelf as this precedent would be prejudicial to Japan’s claims
to island status over other features, such as Okinotorishima. If Dokdo was to generate
an EEZ and continental shelf, it would be less likely that any delimitation in the East
Sea could be pursued because of the influence of those maritime zones on any poten-
tial boundary.

Second, a further condition for resort to conciliation is that the dispute must
be one that has arisen subsequent to the entry into force of UNCLOS between the
parties to the dispute.” This condition significantly reduces the number of conti-
nental shelf delimitations that could have been subject to the Convention’s dispute
settlement regime.” Notably, prior to the entry into force of the Convention, each
state had challenged the other state’s claim to sovereignty over Dokdo.”” The con-
clusion of the bilateral continental shelf agreement in 1974 indicates that disputed
sovereignty over Dokdo was already considered prejudicial to the resolution of a
continental shelf boundary at that time.

The same considerations may not hold true in relation to any dispute concerning
the delimitation of the overlapping EEZs. Korea and Japan both declared an EEZ in
1996. As such, a dispute as to overlapping EEZs could only have arisen after UNCLOS
had entered into force. Although Japan and Korea had concluded a fisheries agree-
ment in 1965, this agreement did not address all the rights and duties ultimately
incorporated into the EEZ regime under UNCLOS. On this basis, there may be an
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opportunity to pursue compulsory conciliation over the delimitation of the EEZ if
states only declared these zones subsequent to the entry into force of UNCLOS. Such
a tactic may be of interest where the coastal states concerned have a strong interest
in the conservation and management of the marine living resources, as is the case
with Korea and Japan.

A third precondition for compulsory conciliation considers whether any agree-
ment has been reached within a reasonable period of time in negotiations between
the parties. This assessment involves a factual determination as to the diplomatic
exchanges between the parties. Korea and Japan have largely been stalemated in
efforts to resolve the maritime boundary definitively because of the Dokdo dispute.
Nonetheless, the obligation to undertake efforts to negotiate the maritime boundary
was recognized in their 1998 fisheries agreement. Notably, Article 1 of Annex I, which
is an integral part of the 1998 agreement,’® provides for the two states to continue
negotiating in good faith for a prompt delimitation of their EEZs.

This obligation in the Japan-Korea Fisheries Agreement further underlines a
response to a fourth precondition for compulsory conciliation, namely that concil-
iation is not available where the sea boundary dispute has been “finally settled by
an arrangement between the parties.”” The Japan-Korea Fisheries Agreement clearly
reflects a provisional, not final, arrangement between the parties and commentators
consider it consistent with an obligation under Article 74(3) to enter into provisional
arrangements of a practical nature pending the final resolution of a maritime bound-
ary for overlapping EEZs.*

Fifth, compulsory conciliation is not available for any dispute that “is to be set-
tled in accordance with a bilateral or multilateral agreement binding upon those
parties.”® The Japan-Korea Fisheries Agreement has a detailed dispute settlement
clause in Article XIII. This provision anticipates dispute settlement to involve con-
sultations in first instance and then allows for the possibility of arbitration if mutually
agreed. Implicit in this agreement is that if one state refuses to arbitrate then arbi-
tration cannot proceed.®

In relation to the Japan-Korea Fisheries Agreement, the dispute settlement
clause in this treaty is very similar to the dispute settlement clause in the Convention
for the Conservation of Southern Bluefin Tuna.?? In 1999, Australia and New Zealand
instituted proceedings against Japan under UNCLOS, challenging the legality of
Japan’s experimental fishing program. The arbitral tribunal held that Australia and
New Zealand were precluded from bringing claims against Japan under UNCLOS
because the Convention for the Conservation of Southern Bluefin Tuna had its own
dispute settlement clause that fell within Article 281.% On this basis, disputes relating
to matters that fall within the Japan-Korea Fisheries Agreement should also be
resolved only through the dispute settlement regime in that bilateral treaty, and
would not be subject to compulsory proceedings under UNCLOS. However, more
recently, the South China Sea Tribunal took a contrary view and considered that
“the better view is that Article 281 requires some clear statement of exclusion of fur-
ther procedures.”® The Tribunal remarked that this “requires an ‘opting out’ of Part
XV procedures.”¢
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If the view of the South China Sea Tribunal is followed, the Japan-Korea Fish-
eries Agreement would be interpreted as not expressly excluding UNCLOS dispute
settlement. The references to UNCLOS in the Preamble of the Japan-Korea Fisheries
Agreement, including that the “new fisheries order” is to be “based on the UNCLOS,”
could be interpreted as signaling the inclusion of the UNCLOS dispute settlement
regime.*” At its highest, it is implicit in the Japan-Korea Fisheries Agreement that
the dispute settlement regime in Article XIII was intended as the means to resolve
disputes between the parties relating to the interpretation and application of that
agreement. This point would be underlined by the deliberate decision to move away
from compulsory arbitration, as had been included in the 1965 agreement, indicating
the parties’ preference not to use compulsory procedures as the method to resolve
their disputes. However, the failure in this agreement, adopted in 1998 and hence
well after the adoption and entry into force of UNCLOS, to exclude explicitly UNC-
LOS procedures may mean that Article 281 is not applicable to exclude jurisdiction
if one follows the views of the South China Sea Tribunal. If Korea wished to prevent
the exercise of UNCLOS jurisdiction in a case instituted by Japan, Korea would have
the strategic advantage in being able to use Japan’s own arguments from the Southern
Bluefin Tuna arbitration against it.

Nonetheless, it should also be noted that the Japan-Korea Fisheries Agreement
sets out that “No provision of this Agreement shall be deemed to prejudice the posi-
tion of either Contracting State on questions of international law other than those
relating to fisheries.”®® It could then be argued that this Article limits the application
of the Agreement only to questions relating to fisheries. As such, the Japan-Korea
Fisheries Agreement, including its dispute settlement clause, does not cover disputes
relating to other maritime activities, such as the delimitation of the maritime bound-
ary. In sum, on the present status of the law, it is likely that a commission would
consider that this precondition had been satisfied. On the basis of this analysis,
compulsory conciliation could proceed in relation to the EEZ maritime boun-
dary only to the extent that any maritime entitlements of Dokdo do not affect that
boundary.

Ultimately, it should be borne in mind that even if the UNCLOS dispute set-
tlement procedures are not available for delimiting a boundary between Korea and
Japan, they might still be utilized to resolve other maritime disputes that may arise
between the two states because of the contested sovereignty over Dokdo and the
undelimited maritime area. For example, either state may challenge the fishing or
maritime scientific research activities of the other state in this area. Depending on
the exact factual scenario, a fishing or research dispute may be excluded from com-
pulsory arbitration or adjudication under Article 297 if it concerns the exercise of
coastal state rights in the EEZ. However, to determine if a claim of an UNCLOS vio-
lation may be substantiated, a court or tribunal under UNCLOS may consider that
resolving the territorial sovereignty dispute over Dokdo is incidental to the dispute
presented for resolution. This position might align with the holding in the Chagos
Archipelago arbitration.®® It remains unclear what a “minor” issue of territorial sov-
ereignty might be, although Professor Tanaka has suggested it would most likely
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concern a question over a low-tide elevation.®® It seems unlikely that the Dokdo dis-
pute would be considered minor when there is such national importance attached
to each claim and the features themselves. Moreover, their near mid-sea location
indicates the significance of any finding of territorial sovereignty for either of the
claimant states.

If it was in their interest to do so, either Korea or Japan could seek a determi-
nation on the maritime entitlements of Dokdo under Article 121 of UNCLOS. The
Philippines sought a determination in the South China Sea arbitration as to whether
various features in the South China Sea were low-tide elevations, rocks or islands.
Under Article 121(3) of UNCLOS, rocks that cannot sustain human habitation or an
economic life of their own will not be accorded an EEZ or a continental shelf. States
may only claim entitlements to such maritime zones from islands. Such a dispute
would fall within the jurisdiction of a court or tribunal constituted under UNCLOS
in light of the South China Sea Tribunal’s ruling that a determination of maritime
entitlements is not part of a maritime boundary delimitation excluded under Article
298(1)(a).** If Dokdo was considered “rocks,” the contested sovereignty would have
much less of an impact on the maritime area to be delimited and thus provide a con-
ciliation commission with scope to function. In this situation, if there remained an
undelimited area not influenced by the question of sovereignty over Dokdo, it is
unlikely that the other preconditions for compulsory conciliation would pose much
of a barrier to consideration of the EEZ maritime boundary.

Resort to compulsory conciliation is therefore not straight-forward given the
continued challenges to sovereignty over Dokdo and questions as to their status as
“rocks” or “islands” under Article 121 of the Convention. It may only be in the inter-
ests of one of the states to seek this form of resolution if fisheries disputes have esca-
lated between the parties and negotiations are unable to settle their differences.

Maritime Boundary Dispute
Between Korea and China

Similarly to the situation between Korea and Japan, Korea and China have also
sought to devise provisional arrangements rather than finally resolving their mar-
itime boundary in the Yellow Sea. Final resolution has been difficult because “the
Yellow Sea is rich in natural resources, with the capacity for year-round fishing and
an estimated oil reserve that may contain up to ten billion barrels of 0il.”** At present,
there are overlapping EEZs and continental shelves claimed by both states. Although
the final boundary has not been determined, both states entered into a provisional
maritime boundary arrangement by way of a 1998 Fisheries Agreement.”® This agree-
ment recognizes coastal EEZ areas where each country can exercise exclusive sov-
ereign rights, a joint fishing area where each state has equal rights, and transitional
areas extending from the joint fishing area.”*

Beyond the economic interests at stake, several legal challenges exist in resolving
the maritime boundary between Korea and China. First, the system of straight base-
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lines claimed by China is disputed, with over half of the 48 segments claimed being
in excess of 24 nautical miles in length, and three exceeding 100 nautical miles in
length.” The use of straight baselines does not conform with the geographic coastline
of China, which Professor Kim has described as essentially smooth, with no fringing
islands, from the Shandong Peninsula to the area around Shanghai.’® Similarly,
China’s coastline south of the Yangtze estuary has been described as deeply indented,
whereas the coastline north of that point is more regular and inconsistent with the
use of straight baselines.”

Second, China’s claim that Bohai Bay is a historic bay has been controversial.
The distance between the headlands is 55 nautical miles,’® and the mouth is 45 nau-
tical miles long,” which does not comply with the definition of a juridical bay under
UNCLOS." While China has argued that the small islands scattered across the
mouth of the Bay strengthen its claim, Korea has never acknowledged the legitimacy
of this claim and Japan has expressly raised reservations.'”"

Third, China’s use of Dong-dao (described as a barren islet, approximately 70
nautical miles from the coast) as a base point for its baselines arguably lacks con-
formity with UNCLOS.!*

Finally, the relevance of Ieodo, a submerged reef without any entitlement to
maritime zones under Article 13 or Article 121 of UNCLOS, has proven tendentious
between Korea and China.'”®

Each of these disputes could be resolved through arbitration or adjudication
under UNCLOS because they concern the interpretation or application of provisions
of the Convention other than Articles 15, 74 and 83. It is only delimitation under
these provisions that is excluded from compulsory procedures entailing binding
decisions. Korea could therefore resort to a court or tribunal for resolution of these
questions as a means to facilitate the overall discussion of the maritime boundary
dispute.

Compared to the situation between Korea and Japan, satisfying the precondi-
tions for compulsory conciliation between Korea and China should be attainable.
First, there are no outstanding territorial disputes between Korea and China.
Although China has raised objections to Korea’s actions around Ieodo, no sover-
eignty claim is sustainable over a submerged reef."* Second, although Korea and
China disputed their continental shelf boundaries prior to 1994, when UNCLOS
entered into force, Korea declared its EEZ in 1996 whereas China declared its EEZ
in 1998." As such, a dispute as to the delimitation of the EEZ arose subsequent to
the entry into force of the Convention. Third, it must be asked whether any agree-
ment has been reached within a reasonable period of time in negotiations between
the parties. Negotiations have been ongoing since the fisheries agreement was con-
cluded, and it would be possible for one of the parties to conclude that no further
progress was possible through negotiations.'*®

Fourth, Korea would need to show that conciliation is available because the sea
boundary dispute has not been “finally settled by an arrangement between the par-
ties.”!”” The Korea-China Agreement is similar to the Japan-Korea Fisheries Agree-
ment in that both are intended as provisional arrangements pending the final
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settlement of their maritime boundaries. Moreover, the Korea-China Agreement
sets out that “No provisions of the present Agreement may be deemed prejudicial
to the position of either Contracting Party with regard to its maritime jurisdiction.”
The meaning of this provision is obtuse on its face. Given that the Korea-China
Agreement is intended to regulate fisheries activities pending resolution of the EEZ
boundary, the implication must be that the claims to maritime areas that would typ-
ically be made as part of a delimitation are not to be prejudiced by the agreements
reached on temporary zones within this bilateral agreement.

The final precondition is that compulsory conciliation of a maritime boundary
dispute under the Convention is not available for any dispute that “is to be settled
in accordance with a bilateral or multilateral agreement binding upon those par-
ties.”'” The Korea-China Agreement does not include a dispute settlement clause.
At most, any dispute concerning the interpretation or application of the Korea-
China Agreement could be raised before the Korea-China Joint Fisheries Commis-
sion established under Article 13, which has the task of “[s]tudy[ing] the implemen-
tation of the present Agreement and other issues relating to the Agreement.”"® The
representatives of both Korea and China must unanimously agree upon any recom-
mendations or decisions of the Commission." If disputes arose under that Agree-
ment and those disputes fell within the interpretation or application of UNCLOS,
the absence of a dispute settlement clause in the Korea-China Agreement would
mean that Article 281 does not preclude jurisdiction.

Korea or China therefore has a clear legal option of referring the outstanding
maritime boundary dispute in the Yellow Sea to compulsory conciliation under Arti-
cle 298(1)(a)(i) of UNCLOS if desired.

Concluding Remarks

Analysis of the Japan-Korea and China-Korea maritime boundary disputes
highlights the legal questions and requirements for any of these states to pursue
compulsory conciliation under UNCLOS. There will also be political considerations
at stake, particularly whether any of the states wishes to engage a third-party in seek-
ing to resolve these disputes. A notable feature of the conciliation between Timor-
Leste and Australia is that it was the preferred mechanism of the less powerful state
in facing a more powerful state. A similar phenomenon may be seen in other cases
instituted under UNCLOS, including the Philippines’ arbitration against China, the
challenge of Mauritius to the United Kingdom’s actions in relation to the Chagos
Archipelago, and even the Netherlands pursuit of claims against Russia for its actions
against the Greenpeace vessel the Arctic Sunrise."? This dynamic may be more per-
tinent to Korea instituting proceedings against China, as opposed to the relationship
between Korea and Japan.

States will always weigh up a range of factors in determining how to resolve
their boundary disputes, especially considering the national importance of defining
the limits of a state’s sovereignty and its sovereign rights over maritime areas. Ulti-
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mately, if negotiations are progressing poorly from one state’s perspective, it may
consider compulsory conciliation a preferred alternative that will advance discus-
sions without being as confrontational or legally binding as arbitration or adjudi-
cation. The importance of Timor-Leste’s actions in instituting conciliation is a strong
reminder that another option might exist for states in contemplating what proce-
dures or tactics to utilize in seeking the determination of their maritime boundaries.

There are two other important lessons from the Timor Sea Conciliation from a
legal perspective. The first is the determination that compulsory conciliation is avail-
able for maritime boundary disputes arising subsequent to the entry into force of
UNCLOS—that is, 1994. For every state party that declared its EEZ after the entry
into force of the Convention, their EEZ maritime boundaries may be subject to con-
ciliation under Article 298(1)(a)(i) if otherwise excluded from arbitration or adju-
dication. This date applies even to those states, like Timor-Leste, that only became
parties to UNCLOS after 1994.

The second important lesson is the reaffirmation of an ongoing trend in com-
pulsory dispute settlement under UNCLOS. Namely, the existence of another agree-
ment between the parties purporting to address a particular maritime matter is
unlikely to constitute any sort of barrier for one of the parties turning to UNCLOS
dispute settlement instead. It is remarkable that the Timor Sea Conciliation Com-
mission considered that it did not need to concern itself with the treaty violation
perpetrated by Timor-Leste under the CMATS Treaty in instituting proceedings
under UNCLOS against Australia in relation to the maritime boundary. While there
may be a discernible trend to promote the international legal order of the oceans as
enshrined in UNCLOS," it is worth asking whether that legal order is truly supported
when other maritime agreements between states are disregarded.

The Timor Sea Conciliation process has demonstrated the flexibility that may
be afforded to the parties, as well as to a conciliation commission, in exploring
diverse options so as to arrive at an amicable settlement."* Each of the parties in the
Timor Sea Conciliation demonstrated a willingness to engage fully in the discussions
and saw political advantages in resolving this dispute. For Timor-Leste, this process
would ensure the long-sought establishment and recognition of Timor-Leste’s inde-
pendent and sovereign rights over both its land and maritime territory. For Australia,
it acknowledged “the stability and prosperity of its regional neighbors as matters of
high importance and very much in Australia’s interest.”” In addition, the Commis-
sioners also appeared to have the requisite skills to manage this process: as noted in
the Report, “trying combinations at different stages of the process.”™® It might be
the case that extant conditions for the Timor Sea Conciliation may be too unique to
expect replication in other settings. The full success of the Timor Sea Conciliation
will only be realized when the Treaty on Maritime Boundaries is ratified by both
states and there is a decision on the development concept for Greater Sunrise. At
the very least, however, it is important for states to take options like compulsory
conciliation more seriously now in devising strategies for the successful delimitation
of their maritime areas.
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example of the violence of illegal fishing and piracy.

Keywords: IUU fishing, motherships, piracy, Prantalay vessels,
PT Interfisheries, Somalia, Thailand

Introduction

The historic sinews of African-Asian ties, especially those which take place in
and across the vast Indian Ocean are often romanticized. Although the claim that
European commercial and imperial intrusion turned the region into “a site of vulgar
power and conquest” is not disputed, the longer and deeper history of maritime pre-
dation across the Indian Ocean world renders moot the claim that the region was
an arena of “genuine and by and large peaceable exchange” that Shanti Moorthy
and Ashraf Jamal say it was.! K.N. Chaudhuri best captured the pre-European secu-
rity dynamics of maritime navigation and the transformation after the advent of
European power into the Indian Ocean thus:

The ships belonging to the Karimi merchants, which traded between India and
the Red Sea during the pre-Portuguese period, probably carried armed men to
offer better protection against pirate attacks. After the Portuguese conquistadores
had shown their uncompromisingly hostile intention against the Indian Ocean
shipping, the wealthy merchants of maritime Asia began to equip their vessels
with European-style naval guns.?

In a short overview of the region’s long history of predation, not only does Edward
Alpers similarly document the features of centuries-long African-Asian-European
maritime violence in the western Indian Ocean, but he also shows the manifest
power relations in the lived experiences with—and the discourse of—the phenom-
enon.* Much as the claim about disruptive European intrusion is accurate, therefore,
African-Asian relations have not always been a peaceable commercial and cultural
interaction and exchange—nor are they anywhere close to that in the 21st century.
Illegal fishing and piracy off the coast of Somalia is proof of that fact.

This paper gives a brief overview of illegal, unreported and unregulated (IUU)
fishing off the coast of Somalia and its consequences before examining a specific
case of IUU fishing vessels to illustrate the cut-throat, exploitative and often violent
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aspect of African-Asian relations in the Indian Ocean. The paper also showcases the
distrust and double-dealing among the African/Somali actors themselves.

This is the story of three ill-fated Thai fishing vessels (Prantalay 11, Prantalay
12, and Prantalay 14) and their 77 Thai and Burmese sailors. In mid-April 2010,
Somali pirates simultaneously captured all three vessels more than 1,000 nautical
miles from the Somali coast. As the feuding Somali pirates held the ships and sailors
hostage and awaited ransom, duplicitous intermediaries sought to profit by staging
arescue for far less than they collected from the company—with tragic consequences
for the hostages. This single story is part of a larger story of maritime predation that
my new book examines in greater detail.?

State Collapse, Resource Theft
and Piracy in Somalia

Following more than a decade of intermittent internecine conflict and progres-
sive state decay, the Somali central government disintegrated in January 1991 with
the escape of the military dictator, General Mohamed Siad Barre, from Mogadishu.
The subsequent fratricidal war consumed what little remained of the postcolonial
state. As Somalia was faltering on land, local fishermen exploited the country’s fish-
eries without proper regulations while foreign corporate interests plundered the
country’s marine resources and dumped waste with impunity.®

Various studies have documented the losses countries like Somalia have faced
in the hands of predatory illegal, unreported and unregulated (IUU) fishing. A 2006
study by the High Seas Task Force estimated that between $4 and $9 billion were
lost annually to TUU fishing.® Three years later, another worldwide study indicated
that the monetary value of the losses due to the practice ran between $10 and $23
billion.” Conservative estimates indicated that sub-Saharan Africa loses about a
quarter of its annual fisheries export, to the order of some $1 billion.® Somalia’s share
of this loss is staggering—a 2015 study by Secure Fisheries Project put its annual
losses at a little over $300 million.” Such looting had real life consequences on the
Somali people, who took matters into their own hands to protect their interests and
livelihoods in the absence of a state government. Various United Nations entities,
scholars and independent analysts, and local actors and stakeholders posit that the
nexus between hazardous waste dumping and IUU fishing prompted Somali piracy.”

Some experts reject claims of a causal relationship between IUU fishing and
piracy. Stig Hansen, for example, challenges the notion of IUU fishing causing piracy,
asserting instead that “Somali pirates have always targeted non-fishing vessels.”"
Neither Hansen nor other experts are able to explain the very low rates of piracy
throughout the 1990s. Hansen himself attested that in “1992 there were simply no
recorded piracy attacks in Somalia. In 1993, there were fewer recorded incidents of
piracy in Somalia than in Italy.”

Others trace maritime piracy to the conflict and lawlessness on land but fail to
resolve the puzzling fact that the instances of predatory criminal piracy of the last
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decade of the 20th century remained few and far between. Preeminent Somalia
scholar Ken Menkhaus draws a direct link between the collapse of law and order on
land in Somalia and profit-seeking armed robbery in its adjoining waters thus: “[the]
act of piracy is little more than an extension of activities that armed groups have
staged for years [on land]: militia roadblocks, extortion and kidnapping for ransom
are a staple sources of income for gangs and militias in Somalia.”"
Jatin Dua joins Menkhaus, in a coauthored article, and argues that piracy was

“a natural extension of this syndrome of armed criminality” on land, and “merely
a waterborne extension of an old form of revenue generation,” i.e., fees for passage
rights." But even Menkhaus had to ponder why it took more than a decade and a
half of statelessness and chaos for piracy to explode:

What is puzzling is why it took so long for land-based criminal gangs and militias

to realize the enormous potential of piracy just off their shores.... The pirates do

employ a few new technologies, such as GPS devices, cell phones, Thuraya (satel-

lite) phones, and advanced money-counting machines to verify that payments are

in full and not counterfeit. But the basic act of piracy is surprisingly low-tech and

could have been achieved at any point since 1991.5

While relevant in the broader sense and no less criminal, instances of non-defensive
criminal predation throughout the 1990s remained too few to make Somalia noto-
rious for piracy any more than attacks in Italian waters made Italy a pirate hub.
Clearly, simple greed-driven criminality of a few cannot explain the rise of piracy,
both the defensive and the predatory.

Challenging the claims that greed spurred Somali fishermen to attack foreign
vessels, Abdirahman Jama Kulmiye argues that foreign IUU fishers had turned “once
productive swathes of seabed ... into marine deserts” before defensive Somali piracy
started.’® Several individual analysts and research teams reached broad similar
conclusions. In 2008, the United Nations Somalia Monitoring Group reported that
“the ecology and economy of these areas have been adversely affected by years of
illicit overfishing by foreign vessels and the dumping of toxic waste into Somali
territorial waters.”” The following year, Mohamed Abshir Waldo similarly con-
tended that, since the collapse of the central government, “poaching vessels
encroached on the local fishermen’s grounds, competing for the abundant rock-
lobster and high value pelagic fish in the warm, up-swelling 60kms deep shelf along
the tip of the Horn of Africa. The piracy war between local fishermen and IUUs
started here.”®

Abdi Samatar, Mark Lindberg and Basil Mahayni further nuance this school of
thought by arguing that resource pirates, i.e., foreign IUU fishers, plundered Soma-
lia’s marine environment and resources, undermining the local moral economy of
subsistence guarantees.” “It is not that Somalis are objecting to non-Somalis fishing
in their waters,” they argued, but because “the loot of the fish pirates has been on
such an egregious scale, they are objecting to the fact that it endangers their liveli-
hoods ... [the] resource pirates’ callous ransacking of resources without considera-
tion of the livelihood needs of the local population.” Similarly in 2014, U. Rashid
Sumaila and Mahamudu Bawumia examined developments in Somali waters against
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principles of ecosystem justice to make a tentative link between the injustice that
they ascertained and Somali piracy.

Captured foreign fishing vessels proved ready—even eager—to directly pay the
vigilantes handsome fines/ransoms in order to secure expeditious release, hence cut-
ting their losses and minimizing further costs. In so doing, they opened the floodgates
of predatory, criminal trade. Greed-driven criminal elements hijacked the fisher-
men’s impromptu defensive measures and started to indiscriminately attack all ves-
sels, commandeer them to pirate dens, i.e., “safe” harbors along the Somali coast,
and demand ransom for their release and the release of their sailors. This predatory
criminal trade quickly escalated because of windfall profits at a time when the local
fisheries sector had collapsed and poverty and joblessness among young men in the
coastal areas and the hinterlands consequently worsened.* In the wake of the Decem-
ber 2004 tsunami, a business-minded shrewd organizer named Mohamed Abdi Has-
san “Afweyne” brought together prominent fishermen vigilantes—Abshir Abdullahi
Abdule “Boyah,” Garad Mohamed and Farah Abdullahi, among others—and
launched the first predatory pirate attack in April 2005.2 Once started, ransom
piracy took on a life of its own and exacted a heavy toll on Somalis themselves, as
well as non-Somali sailors, businesses and the global economy at large.

The escalation of piracy spurred the rise of subsidiary businesses and services
that catered to the various demands of the burgeoning criminal enterprise. One such
service was ransom negotiation with the relatives and companies of the hostage
sailors and vessels. During the early phase of ransom piracy, Somali pirates accepted
the services of anyone, mostly Somalis, who they felt could deliver them the ransom.
Early on, the ransoms came through hawalas (Somali money transfers) and wire
transfers to known individuals and bank accounts. Later, ransoms had to be delivered
in cash, a process that involved foreign (including some Western) actors in both the
negotiations and ransom delivery. The Mombasa-based East Africa Seafarers’ Assis-
tance Program (SAP) seems to have found itself mediating between the two sides
from the earliest case of ransom piracy.*

As foreign professional negotiators emerged on the other side of the equation
and shipping companies started to hire them, many of the early pirate intermediaries
and negotiators lacked the capacity to keep up with the drawn-out brinkmanship of
the former. Then, around 2008, a diverse group of Somali and non-Somali inter-
mediaries emerged as go-betweens for the pirates in Somalia and the shipping com-
panies and relatives of foreign hostages. Conveniently located in some Middle
Eastern or East African cities, they briefly overtook all pirate negotiations before
they too lost their position because many pirates felt cheated and even double-
crossed by the Somali middlemen who lived far from the pirates’ reach. Besides the
reported consequent deaths of some negotiators-cum-translators in the hands of
paranoid pirate linchpins, the case of three Prantalay Thai fishing vessels (11, 12 and
14) that were seajacked in April 2010 epitomizes the breakdown of trust between the
pirates, the negotiators and the foreign companies, worsening the tragedy of the sit-
uation. The rest of this article is dedicated to examining the available data on that
tragic story. It draws from media outlets, policy reports and several repeat-interviews
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and consultations with Somali sources on the ground, including the failed negotiator
of the pirates.

The Thievery and Tragic End
of the Prantalay Vessels

With over 8,000 employees, the Bangkok-based PT Interfisheries was at the
time of the incident a well-established seafood provider, operating a total of 17 fishing
vessels, some of which fished the rich waters along the African side of the Indian
Ocean out of Djibouti.*® This seems like an innocuous—even mundane—practice
until one takes into account that foreign vessels from European and Asian distant
water fishing nations (DWEFN) pirate Somali maritime resources by staging their
IUU fishing operations from—and landing their catch in—nearby countries in East
Africa, the east African island nations or the Middle East.

On 18 April 2010, while returning from such an operation out of Djibouti, three
of PT Interfisheries’ vessels (Prantalay 11, Prantalay 12, and Prantalay 14) encoun-
tered Somali pirates more than 1,000 nautical miles off the coast of Somalia. All
three sister vessels and their total crew of 77 Thai and Burmese sailors were com-
mandeered to the Somali coast and arrived at the notorious pirate hub, Gara’ad, in
the southern tip of Puntland. Whereas Prantalay 12 went aground and was washed
ashore, Prantalay 11 and Prantalay 14 briefly served as pirate motherships. Of the
77 foreign fishermen, 62 have been accounted for (44 rescued, 14 freed by the pirates
and local authorities and 4 ransomed); some of the remaining 15 are confirmed dead
and others are presumed to have died under the crude conditions of captivity.

How did all this come about when the typical story of ransom piracy in Somalia
involved the negotiation—if in some cases prolonged—between the pirates and com-
pany representatives, an agreement on the ransom, its delivery or transfer, and the
freeing of hostages? The short answer is that the pirates were double-dealing, the
negotiators fraudulent, the intermediaries duplicitous and the foreign IUU fishers
treacherous. This all adds up to constitute a very violent environment, in which the
ordinary Thai and Burmese fishermen found themselves.

When the captive Prantalay 11, 12 and 14 arrived off the coast of Gara’ad, in the
southern tip of the autonomous Puntland State of Somalia, the pirates brought a
clansman and relative of some of the pirates onboard to help them negotiate the
ransom with the company owners. In the ensuring pre-negotiation posturing, the
pirates demanded a whopping $9 million per vessel—a total of $27 million.?® The
Thongchai Tavanapong family, which owned the company, for their part responded
that the mother company itself, i.e., PT Interfisheries, was not worth more than half
a million dollars. They, moreover, insisted that their company had not been involved
in any illegal activity and that their vessels were captured in international waters.?”
Yet the vessels’ records/manifest curiously carried the names of two Somali men as
local affiliates.

While there may not be hard evidence at this point that the PT InterFisheries
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vessels were involved in IUU fishing in Somali waters, that they operated out of a
nearby country and that they had Somali names in their registers as agents and rep-
resentatives is straight out of the rule book of IUU fishers in Somali waters. In the
end, however, the ransom pirates who seajacked the vessels in April 2010 did not
care about the legality of the vessels’ activities, where they caught their catch and
whether they violated Somali waters in the process, because piracy as a defense
against foreign illegal fishing had long come and gone; only the claim lingered on
as a rationalization.

When actual communication started between the pirates and the company, the
latter first told the pirates to communicate with the two men on the vessels’” papers:
KA (code name) is a one-time Somali diplomat hailing from Puntland and based in
Dubai; and GIA (also a code name) is a Sa’ad from Hawiye clan of south Galkayo,
Galmudug, but based in Mogadishu. But when the pirates insisted that they were
not going to involve any intermediaries, the company continued to deal with them
and even offered $200,000. After several weeks of going back and forth, the company
agreed to a ransom of $1.2 million, at $400,000 per vessel. Three weeks later, the
pirates turned down that offer, whereupon the pirate negotiator told me, “I told
them again that $1.2 was all the company could give them and when they refused, I
came down [off the boats] and the pirates decided to use the two boats as motherships

. [until] they encountered Indian counter-piracy warships, which destroyed both
of the Thai fishing boats, rescued the sailors and arrested the pirates in India.”?*

The case closed, we shook hands with the pirate negotiator and parted ways in
the notorious pirate town of Galkayo. But after several confidential consultations
and after going back to my notes from older interviews, I arranged to meet the nego-
tiator again. The case was not closed after all—unfortunately it is still very wide
open with several confirmed dead, the fate of others still unknown, and the survivors
living with the trauma of the horrifying experience.

The exact timing is hazy still but the broad contours of the deal that went sour
can be reconstructed from the limited available data, particularly the confidential
interviews in Somalia. After the negotiations deadlocked early on, the Dubai-based
former Somali diplomat and PT Interfisheries agreed on the $1.2 million ransom
and the former (KA) convinced the company to release the money to him, and that
he would get the pirates to accept the ransom and release the three fishing boats.
KA then traveled to Puntland where he started to meet and communicate with rank-
ing government officials, local elders and the pirate negotiator. The negotiator even
showed him around Galkayo.” Then the company suddenly resumed communica-
tions with the negotiator as a way of cross-checking the veracity of whatever KA
may have been telling them.

Apparently, KA was the company’s last hope and, given the pirates’ growing
distrust of Somali intermediaries in general, getting close to the negotiator was KA’s
only way of scoping out the pirates’ intentions and actions. The two men were often
together, and the negotiator confirmed KA’s false claims to the company. KA report-
edly offered the negotiator $150,000 and had him call the company and tell them
that their agent was on the coast within eyesight of the vessels, when he was in fact
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in Galkayo, more than a torturous four hours’ car ride away. The pirates may have
trusted the negotiator, but he said that KA took advantage of him. KA then reportedly
told the negotiator he had come with the agreed upon $1.2 million and sought his
help in convincing the pirates.

Of the eight main pirates and investors in the capture of the three Thai vessels,
four were related to the negotiator, and it was these individuals that he asked to
accept the $1.2 million.*® He said he even tried to pay a gang of assassins some $50,000
in order to physically eliminate those who refused to accept, in order for his relatives
to share the ransom and release the boats.” SomaliaReport, a well-informed open
source intelligence group associated with Blackwater founder Eric Prince,** reported
that other pirates had attacked Prantalay 12 “in what might have been a clumsy
attempt to liberate the ship after a sum of money was paid to a Somalia middleman.”*
I have been unable to ascertain if this was the work of the negotiator or that of a dif-
ferent set of hired gun slingers.

Meanwhile, KA traveled to the Puntland port and commercial city of Bosaso,
where, it is reported, he recruited a powerful Puntland cabinet minister who mobi-
lized his vast contacts and liaised with some elders in the area where the Thai ships
were held. Although, when he traveled to Bosaso, KA had disappeared on the nego-
tiator, the latter had maintained contacts with the company and discovered KA’s
maneuverings. Only then did the negotiator disclose to the company that KA had
not delivered the ransom to the pirates, and then told the pirates that KA had swin-
dled them of the $1.2 million ransom the company had sent.**

While the angry pirates were in a frenzied state of paranoia and speculation,
the Puntland cabinet minister made arrangements through his local contacts to meet
with elders and to distribute some $300,000 among them in order to win their inter-
cession and exert pressure on the pirates to release the ships.” The community in
Gara’ad had previously said that the reason they could not effectively fight the pirates
was because they did not have a functioning administration and sufficient govern-
ment presence. In response, the regional authority had been planning to travel to
Gara’ad to talk the community into doing the same thing as Eyl, talk to the elders
and the youth lest they be considered as willing hosts and accomplices of the pirates.*®
Fully aware of that plan, the minister brought along with him the Director General
of Counter-Piracy in what was disguised as an awareness-raising tour, with meetings
with elders and the youth of the district purportedly about setting up administrative
structures to assist antipiracy initiatives.”

Meanwhile, it was rumored that a government entourage was coming to cut
telephone communications in order to attack the pirates in coordination with EU
and NATO naval forces. The pirates’ negotiator in Galkayo got wind of the details
of the planned trip and alerted the pirates. The pirates waited in ambush when the
ministerial caravan of six vehicles—including four “technicals,” i.e., machinegun
mounted trucks—arrived on October 11, 2010. Around 7:30 that morning, the min-
ister’s convoy came under heavy fire from the pirates and immediately lost one of
the vehicles. As the remaining five vehicles tried to escape, the pirates gave chase—
with a well-coordinated interceptor coming from the opposite direction—until they
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captured the minister and the director general around 2:00 p.m. and herded them
to the pirate den of Gara’ad, where they arrived after 5:00 p.m. Intense government
pressure and negotiations with the elders secured the release of the two ranking gov-
ernment officials.*®

The pirates took the US$20,000 that they found on the minister, but they did
not discover the hundreds of thousands more in a custom-made box under the front
passenger seat of the minister’s car. The car was returned to the minister on the gov-
ernment’s insistence and the box and its contents were found intact.”

The Prantalay Vessels as Motherships

After another, even clumsier scheme to free the hostages by passing them
weapons, the pirates stopped feeding the sailors, deeming them no longer useful.
Several hostages are reported to have died due to neglect and starvation. In the
meantime, the pirates decided to use the vessels as motherships. Given the small
size, limited capacity, and oft-poor construction of the pirate boats, pirates had
increasingly resorted to the use of motherships to transport small attack skiffs far
into the open ocean before launching them at their prey from closer proximity.
These are often hijacked or rented larger vessels, typically dhows from the region,
capable of sailing the open ocean, carrying the pirate attack skiffs deep into the ocean
before launching them at unsuspecting prey from a closer range.*’

Given that there was at least one such incident in 1998 involving the freighter
Noustar,”! one can safely say that the idea of a mothership was not an accidental
“innovation” the ransom pirates stumbled upon when a hijacked vessel proved inca-
pable of generating the ransom they sought.*> Motherships enabled pirates to strike
hundreds, and eventually more than a thousand, miles from shore. With mother-
ships, pirates also managed to stay at sea for longer, defy the turbulent monsoon
seasons, and attack faster and much bigger vessels than they otherwise would have
done.*” Both before and after the advent of motherships, however, the final boarding
of the prey vessel was done from fast pitching, rickety small boats serving as platforms
to scale the larger vessels using grapple hooks or retractable aluminum ladders.

Having given up on a ransom for the Thai fishing boats, the pirates turned them
into motherships. They formed three big groups of dozens of pirates and each group
sent its respective vessel on piracy missions and captured two other vessels. But
Prantalay 12 (with its crew of four Thai and fourteen Burmese sailors) broke anchor
and was washed ashore where it remained beached near Gara’ad. The pirates saw
no financial prospects in the Burmese sailors and let them go. The Puntland Marine
Police Force (PMPF) staged a surgical operation to extract the freed hostages from
the pirate area and transported them to the regional capital, from where UNHCR
flew them out of Somalia.** At least four Thai hostages were taken inland and for
years, few knew their whereabouts.

On its second journey as a mothership, on January 28, 2011, Prantalay 14 (with
a crew of 16 Burmese and 4 Thai) came to the attention of the Indian navy ship
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Cankarso near the Lakshadweep islands. In the ensuing exchange of fire with the
pirates, the Indian navy sunk the ship, rescued the hostages and arrested the pirates.
A week later, the pirates on Prantalay 11 attempted to hijack the Greek bulk carrier,
MV Chios, which sent out an SOS call. Two Indian coastguard ships, INS Tir and
CGS Samar, responded to Chios’s distress call. A day later, on February 6, the Indian
warships located the pirates close to Kavaratti islands around the same Lakshadweep
islands and captured them without encountering much resistance. They rescued 24
hostage sailors, arrested the pirates, and destroyed Prantalay 11.*°

The exact number and whereabouts of the survivors remained unknown in the
vast interior of central Somalia until the four Thai sailors were released in February
2015, reportedly upon the payment of an undisclosed sum in ransom, nearly five
years after their captivity.*® Of the 15 unaccounted sailors, an unknown number of
hostages died of neglect under captivity, their bodies left to rot until local residents
in the Gara’ad area interred them with bare minimum burial rites; the rest are pre-
sumed dead.

Conclusion

Although not the only incident, the chain of events that culminated in this
human tragedy represents the multiple layers of greed, deceit and treachery sur-
rounding the crimes of illegal fishing and piracy off the coast of Somalia. Between
the fishing company, which owned the boats, claiming that it released the agreed
upon $1.2 million ransom and the pirates, who claimed to not have received any of
it, a few people got rich and 77 captive fishermen faced a harrowing experience and
15 of them perished under terrible conditions. The Indian navy rescued 44 of the
sailors in early 2011; 14 (those hailing from Myanmar) were rescued by the regional
government in Puntland; and 4 were ransomed. A few are confirmed dead while the
rest are presumed to have died, too.

By piecing together what is known so far about the experiences of this squadron
of foreign fishing vessels and their sailors in Somalia with new material from the
ground, this paper has showcased pirate callousness, negotiator fraud, intermedi-
aries’ duplicity, treachery of foreign fishing companies (and their local partners)
and the complicity of foreign governments (in the region and beyond) in ways that
encapsulate aspects of the Indian Ocean region as a violent political arena. As an
economic space, it is replete with cutthroat competition and exploitation. In terms
of social fabric, the region lacks meaningful solidarity. Violence has been naturalized
and it imitates the ecosystem whereby the big fish eat the small ones. Such a dynamic
cannot in and of itself be sustainable; and it is very likely to become an arena of con-
testation to foreign interests and powers.
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Practical Implications—The authors believe that until after above problems have
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Originality, Value—The Polar Code entered into force on 1 January 2017. In the
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Introduction

What constitutes the Arctic has been defined in a number of ways. One author
described it as “land and sea areas north of 60 degrees for the United States, Canada,
Russia, Norway, Sweden, and Finland, and the whole of Greenland and Iceland.™
These countries are known as the Arctic States. Another considered it to be “a single,
highly integrated system comprised of a deep, ice covered, and nearly isolated ocean
surrounded by the land masses of Eurasia and North America, except for breaches
at Bering Strait and in the North Atlantic.”® Approximately two-thirds of the Arctic
is ocean.’ Although the Arctic States have a particular interest in changes in the Arc-
tic, the rest of the planet has a stake as well. The Arctic ice is melting twice as fast
as ice in the rest of the world.* It is estimated that the Arctic holds about 90 billion
barrels of oil and 44 billion barrels of natural gas liquids,” which means it holds
more hydrocarbon reserves than Saudi Arabia and Russia combined.® Because the
effects of global warming in the Arctic will also affect global climate, problems and
changes in the Arctic concern the entire global community.” As Arctic ice diminishes,
changes in the Arctic are “opening up new opportunities and posing new chal-
lenges.”® In this situation, maintaining peace and fostering cooperation will be crucial
for the interest of particular States and the common interest as a whole might create
conflict.? Four factors make the Arctic Ocean so important and challenging.'® First,
the Arctic Ocean is an open ocean surrounded by land; in contrast to Antarctica,
which is a continent surrounded by ocean." Second, global warming is opening the
Arctic to navigation, thus allowing more shipping vessels to pass through Arctic sea
routes.”? Third, the emergence of new oil and gas reserves are creating new explo-
ration possibilities.” Finally, there is currently little international coordination in
the Arctic Region."

Because ice-covered areas are treated no differently than regular maritime areas,
the 1982 United Nations Convention on the Law of the Sea® [hereinafter: LOSC]
plays an important role in maintaining peace in the Arctic. All Arctic States except
the United States are parties to the LOSC. In the 2008 Ilulissat Declaration, five
Arctic Nations—Canada, Russia, the United States, Denmark and Norway—declared
they would respect the existing Law of the Sea.'® Under the LOSC, major issues in
the Arctic that are present or impending, include (1) outer continental shelf claims;
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(2) passage rights through the Arctic Straits; (3) protection of marine biodiversity;
(4) protection of the marine environment; and (5) military activities in the Arctic.
In this research, we focus solely on the protection of the Arctic marine environ-
ment.

First, we explore the major players and institutions in the Arctic including the
Arctic Council, then analyze how the LOSC and the contemporary Law of the Sea
relate to the protection of the marine environment in the Arctic.

The Arctic Council

The Arctic Council, which is “the only fully circumpolar and comprehensive
governance institution in the Arctic,”” was established by the 1996 Ottawa Decla-
ration, as a forum for Arctic Nations. The Arctic Council’s members include the
United States, Canada, Denmark, Norway, Finland, Sweden, Iceland and Russia. It
intends to “provide a means for promoting cooperation, coordination and interac-
tion ... on common Arctic issues, in particular issues of sustainable development
and environmental protection in the Arctic.”® A permanent secretariat was estab-
lished in Tromso, Norway, on 21 January 2013. Before 2013, its location changed
biennially with the chairmanship of the Council."” The Secretariat provides admin-
istrative and organizational support, and acts as a liaison between the Arctic mem-
bers.?

In general, the Council does not make binding decisions. Rather, it is a forum
for discussion of Arctic issues, apart from military matters.” Its guidelines, assess-
ments and recommendations can only be enforced by each Arctic State.”> According
to Haftendorn, the Arctic Council is not “a decision-making organization, but rather
a decision-shaping body based on consensus.”” The Council ensures that States par-
ties comply “with soft law norms rather than hard rules...”?* However, in 2011 the
Arctic Council adopted its first binding agreement with the “Agreement on Coop-
eration in Aeronautical and Maritime Search and Rescue in the Arctic.”* Later, the
2013 Agreement on Cooperation on Marine Oil Pollution Preparedness and Response
in the Arctic and the 2017 Agreement on Enhancing International Arctic Scientific
Cooperation were adopted by the Council.*

In 1991, the Arctic States adopted the Arctic Environmental Protection Strategy
[hereinafter: AEPS] and established four environmental working groups: (1) Con-
servation of Arctic Flora and Fauna (CAFF); (2) Protection of the Arctic Marine
Environment (PAME); (3) Emergency Prevention, Preparedness and Response
(EPPR); and (4) the Arctic Monitoring and Assessment Programme (AMAP). In
1998 and 2006 two additional working groups were added to the existing working
groups: The Sustainable Development Working Group (SDWG) and Arctic Con-
taminants Action Program (ACAP).”

In addition to its eight member States, the Council includes thirteen non-Arctic
States as observers: India, Singapore, South Korea, Japan, China, France, Germany,
Italy, Poland, Spain, the Netherlands, United Kingdom, and Switzerland as of Jan-
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uary 21, 2018.%® Observer status is open to non-Arctic states and intergovernmental
and non-governmental organizations that “the Council determines can contribute
to its work.”” Observers are invited to meetings of the Arctic Council; their primary
role is to observe the work of the Council.*® In the meetings they can make state-
ments, submit relevant documents and “provide views on the issues under discus-
sion.”

Because the changing Arctic not only affects ecosystems, but also the lives of
indigenous peoples, a number of indigenous people organizations are permanent
participants of the Arctic Council®: the Aleut International Association, the Arctic
Athabascan Council, the Gwich’in Council International, the Inuit Circumpolar
Council, the Russian Association of Indigenous Peoples of North (RAIPON) and
the Saami Council.”

The United Nations Convention
on the Law of the Sea (LOSC)

The basic framework for the seas is presented in the Law of the Sea Convention
(LOSC). It was adopted in the Third United Nations Conference on the Law of the
Sea following a decade of negotiations and came into force in 1994. As of 2018, it
has 168 parties. Today, the LOSC is widely accepted as the “constitution” of the
oceans and that most provisions of the LOSC represent the customary international
law. Article 234 of the LOSC gives coastal States the right to adopt and enforce laws
and regulations for the prevention of marine pollution from vessels in ice-covered
areas within the limits of the exclusive economic zone (EEZ).3* Also, some writers
allege that the Arctic Ocean is an enclosed or semi-enclosed sea.” If that is the case,
the LOSC urges States bordering enclosed or semi-enclosed seas to cooperate directly
or through a regional organization regarding, inter alia, protection of the marine
environment and the coordination of scientific research.’

In order to understand how the LOSC applies to the Arctic, it is critical to con-
sider the LOSC zonal approach. A coastal State measures its maritime zones from
baselines. The waters landward of the baselines are internal waters of a State. The
LOSC regulates three types of baselines: normal baselines, straight baselines®” and
archipelagic baselines (Article 47, LOSC). Internal waters are treated as a land ter-
ritory of a State. The coastal State has full authority to adopt and enforce its laws,
and limit foreign vessels entering into internal waters. A territorial sea, on the other
hand, extends up to 12 nautical miles from the baselines. It covers the water column,
seabed and subsoil adjacent to the coastal State. Although the coastal State maintains
its sovereignty in its territorial waters, other States have the right of innocent passage
for their vessels through the territorial sea of the coastal State. Beyond the territorial
sea, a contiguous zone allows the coastal State to exercise its control in order to “a)
prevent infringement of its customs, fiscals, immigration or sanitary laws and reg-
ulations within its territory and territorial sea; and b) punish infringement of the
above laws and regulations committed within its territory or territorial sea” (Article
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33, LOSC). A contiguous zone may not extend beyond 24 nautical miles from the
baselines.

An exclusive economic zone provides coastal States with sovereign rights to
explore and exploit, conserve and manage living and non-living resources of the
water column and of the seabed and subsoil and carry out other economic activities
in the zone up to 200 nautical miles from the baselines (Article 56[1][a], LOSC).
Freedom of navigation and of over flight, as well as freedom to lay pipelines and
cables, is maintained through the EEZ of a coastal State. The high seas are “all parts
of the sea that are not included in the exclusive economic zone, in the territorial sea
or in the internal waters of a State, or in the archipelagic waters of an archipelagic
State” (Article 86, LOSC). On the high seas, States enjoy the freedom of the high
seas including the freedom to access living resources and freedom of navigation.
There are four maritime areas in the Arctic that are part of the high seas: the Barents
Sea (loophole), the Norwegian Sea (banana hole), the Bering Sea (donut hole) and
the central Arctic Ocean.®

All Arctic States except the United States are parties to the LOSC. Reasons why
the United States has not ratified the convention include its dissatisfaction with
being subject to the authority of organizations created by the LOSC, i.e., the Inter-
national Seabed Authority, and its opposition to emergence of “unaccountable inter-
national bureaucracies.” LOSC opponents are also against the payment provision
of the LOSC,*® which provides that a coastal State must make payments or contri-
butions to the Authority as a consequence of revenues derived from the exploitation
of resources beyond the 200 nm continental shelf limit (Article 82, LOSC). Another
argument for LOSC opponents is that ratifying the LOSC would subject the United
States to international lawsuits due to obligations that might arise from the LOSC.*

Protection of the Arctic Marine Environment

The LOSC establishes a general framework, i.e., a constitutional character, to
protect and preserve the marine environment from marine pollution.** Additional
international agreements also govern marine pollution in the high seas.

Pollution Prevention Under the LOSC

LOSC Article 192 observes, “States have an obligation to protect and preserve
the marine environment.” They are required to take all necessary measures to pre-
vent, reduce and control marine pollution from any source (Article 194, LOSC).
Every State is required to exercise its jurisdiction and control over vessels flying its
flag (Article 94, LOSC and Article 211[2]). Flag States are required to take measures
to ensure that their flagged vessels are prohibited from sailing until they can proceed
to sea in compliance with international rules and standards regarding prevention
of marine pollution from vessels (Article 217[2], LOSC). They must ensure that their
flagged vessels carry required certificates and are inspected periodically. Flag States

68 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, WINTER/SPRING 2019



must initiate immediate investigation and proceedings against vessels that violate
international pollution-control standards irrespective of where the violation
occurred or where the pollution caused by such violation occurred (Article 217[3]
and [4], LOSC). According to Joyner, enforcement of internationally agreed rules
by States underpins protection of the marine environment.** LOSC Article 235 pro-
vides that “States are responsible for the fulfillment of their obligations concerning
the protection and preservation of the marine environment.”

Pollution Prevention Under Other International Conventions

In addition to the LOSC, there are numerous other international conventions
that govern pollution on the high seas. The International Maritime Organization
(IMO), a specialized United Nations agency, was established by the IMO Convention
to provide global regulations, treaties and guidelines for international shipping in
matters concerning maritime safety and prevention of marine pollution from
vessels.** Today, the IMO includes 172 State parties and 77 international non-
governmental organizations that enjoy consultative status.” The IMO deals with
safety and security of navigation and prevention of pollution through its conventions
such as Safety of Life at Sea (SOLAS),*® Prevention of Marine Pollution (MARPOL),*
Oil Pollution Preparedness, Response and Co-operation (OPRC),*® Prevention of
Marine Pollution by Dumping of Wastes and Other Matter (hereinafter: 1972 London
Convention)* and the 1969 High Seas Intervention Convention.”® The SOLAS and
MARPOL Conventions cover more than 99 percent of the world’s merchant shipping
tonnage.”!

The SOLAS Convention establishes “minimum standards for the construction,
equipment and operation of ships, compatible with their safety.”>* It consists of 13
Articles, with an annex composed of 12 chapters. Chapters of the Annex include the
following: I: General Provisions, II-1: Construction, II-2: Fire Protection, III: Life
Saving Appliances, IV: Radio Communications, V: Safety of Navigation, VI: Carriage
of Cargoes, VII: Carriage of Dangerous Goods, VII: Nuclear Ships, IX: Management
of Ships, X: High Speed Craft, XI-1: Special Measures to Enhance Maritime Safety,
XI-2: Special Measures to Enhance Maritime Security, XII: Bulk Carriers. While flag
States are required to inspect and survey their ships, and they must guarantee the
completeness of the inspections and surveys,* port States must verify that foreign
vessels carry a valid certificate.” Such certificate is accepted as valid by the port State
unless there are clear grounds for believing that the ship does not comply with stan-
dards in the certificate.” In that case, the port State is not to allow the ship to proceed
to sea until it can sail without danger to the passengers or the crew.*

The MARPOL Convention seeks to prevent the discharge of harmful substances
from ships except ships involved in dumping, seabed exploration and exploitation,
and from legitimate scientific research into pollution abatement or control.”” The
MARPOL Convention includes six annexes: The Prevention of Pollution by Oil
(Annex I), the Control of Pollution by Noxious Liquid Substances (Annex II), the
Prevention of Pollution by Harmful Substances in Packaged Form (Annex III), the
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Prevention of Pollution by Sewage from Ships (Annex IV), the Prevention of Pol-
lution by Garbage from Ships (Annex V) and the Prevention of Air Pollution from
Ships (Annex VI). Annexes I and II are mandatory. In other words, if a State were
to become a party to MARPOL, it must also ratify Annexes I and II. Other annexes
remain optional to accede. The MARPOL Convention applies to the discharge of
harmful substances from vessels.”® Annexes I, II, IV and V provide for the establish-
ment of “special areas,” where more stringent discharge standards apply.* However
there is no established special area in the Arctic Ocean.®® Because of the high risk
of single-hull tankers, Annex I, Regulations 19 and 20 require that new and most
existing vessels have a double-hull for their cargo areas.

In contrast, the 1972 London Convention applies to ocean dumping, which is
the disposal of land-generated wastes at sea.® The London Convention requires
States parties to take effective measures to prevent marine pollution caused by dump-
ing or incineration of waste at sea.®* The 1996 London Protocol prohibits all dumping
except as allowed in Annex I of the protocol.®* These are “dredged material; sewage
sludge; fish wastes [...]; vessels and structures or other man-made structures at sea;
inert, organic geological material; organic material of natural origin; bulky items
primarily comprising iron, steel and concrete for which the concern is physical
impact [...]; carbon dioxide streams from carbon dioxide capture processes for
sequestration.”®* Moreover, a ship may not carry out dumping without the permis-
sion of competent authorities of its flag state (Article 210[3], LOSC). Dumping by a
foreign ship within the waters of a coastal State is subject to permission of the coastal
State (Article 210[5], LOSC).

According to LOSC Article 198 when a State becomes aware of imminent danger
of damage by pollution to the marine environment, the State is required to notify
other States it thinks will be affected by such damage, as well as the competent inter-
national organizations. Similarly, the OPRC Convention provides “a global frame-
work for international co-operation in combating major incidents or threats of
marine pollution.”® A State party to the OPRC Convention must require masters
or other persons commanding ships flying the State’s flag to immediately report to
the nearest coastal State any event on their ship involving a discharge or probable
discharge of oil (Article 4[1]). The coastal State must then inform other States whose
interests are affected or likely be affected (Article 5[1]). Furthermore, each party is
required to establish a national system for responding promptly and effectively to
oil-pollution incidents (Article 6[1]). A protocol to the OPRC Convention extended
the application of the OPRC to hazardous and noxious substances [hereinafter:
OPRC-HNS Protocol].%

The LOSC allows coastal States to take measures beyond the territorial sea pro-
portionate to damage “from pollution or threat of pollution following upon a mar-
itime casualty or acts relating to such a casualty, which may reasonably be expected
to result in major harmful consequences.” Similarly, the 1969 High Seas Interven-
tion Convention regulated the intervention rights of a coastal State regarding pol-
lution casualties on the high seas.®® According to Article 1 of the Convention, a State
party can take measures on the high seas to prevent and control imminent danger
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from the pollution of the sea by oil, “following upon a maritime casualty or acts
related to such a casualty, which may be reasonably expected to result in major
harmful consequences.” A coastal State is required to consult with other States
affected by the maritime casualty, particularly with the flag State or States, before
taking any measures regarding the casualty (Article 3[a]). In cases of extreme
urgency, the coastal State is allowed to take necessary measures without prior noti-
fication or consultation (Article 3[d]). The 1973 Protocol Relating to Intervention
on the High Seas in Cases of Pollution by Substances Other than Oil extended the
application of the convention to substances other than oil (Article 1).®° It is said that
the LOSC lowered the threshold for intervention in case of pollution from maritime
casualties.”” The intervention by a coastal State under the LOSC is allowed when
there is “actual or threatened damage” that may cause “major harmful conse-
quences,” whilst intervention by the coastal State under the 1969 High Seas Inter-
vention Convention is allowed if there is a “grave and imminent danger” of damage
to the coastline.”

Pollution Prevention Under Regional Conventions
Related to the Arctic Ocean

Regulation of pollution in the Arctic is subject to additional regional agreements.
One regional treaty, which applies to a part of the Arctic region, is the Convention
for the Protection of the Marine Environment of the North East Atlantic (OSPAR).”?
Under the OSPAR Convention, State parties are required to take measures to prevent
marine pollution and take measures “to protect the maritime area against the adverse
effects of human activities.””

Arctic waters constitute only 40 percent of the application area of the OSPAR
Convention, and the Convention does not cover the entire Arctic.”* Nor does the
Convention deal with fisheries management.” Moreover, there is a tendency between
parties to leave shipping issues to the International Maritime Organization.”® The
OSPAR Commission can adopt binding decisions in the event of non-compliance
by a State party.”” All 16 parties of the OSPAR Convention are from Europe’®; Canada,
Russia and the United States are not parties. Criticisms regarding the application of
the OSPAR Convention in the Arctic are that these conventions are binding only
upon those States that are parties to them,” therefore they do not fulfill regulatory
and governance needs in the Arctic.*

Due to concerns about potential oil pollution in the Arctic, the Arctic Council
adopted the 2013 Agreement on Cooperation on Marine Oil Pollution Preparedness
and Response. The goal of this agreement is to “strengthen cooperation, coordination
and mutual assistance among the parties on oil pollution, preparedness and response
in the Arctic in order to protect the marine environment from pollution by oil.”*
The Agreement is enforced by the Emergency Prevention, Preparedness and
Response (EPPR) Working Group.® Article 4 requires parties to maintain a national
system to respond to oil pollution incidents promptly and effectively.
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The Polar Code

In 2002, the International Maritime Organization (IMO) adopted “the Guide-
lines,” which provides construction requirements, equipment standards, and
operational and environmental measures for shipping that apply only in the Arc-
tic.*? They were updated in 2009.% Later, the IMO developed the Guidelines into a
mandatory Polar Code, which lays out safety measures and pollution prevention
measures for ships navigating in polar waters (hereinafter: Polar Code).* Accord-
ingly, it covers shipping matters relevant to navigation in the polar regions and
to the protection of the marine environment in the polar regions.®® The Polar
Code was adopted through amendments to the Annexes of SOLAS and MARPOL
that made make the Code mandatory.*” Part I of the Polar Code, adopted in Novem-
ber 2014, deals with safety measures, and Part IT of the Code, adopted in May 2015,
regulates pollution prevention. While safety provisions of the Code became Chap-
ter XIV (Safety Measures for Ships Operating in Polar Waters) of SOLAS,* envi-
ronmental provisions of the Code were included in MARPOL through amendments
in Annexes I, IT, IV and V of MARPOL.* Each main part of the Code (Part I and
Part II) is divided into subparts as A and B, i.e., Parts I-A and I-B, and Part II-A
and Part II-B. Only Parts I-A and II-A are mandatory; Parts I-B and II-B are rec-
ommendatory. The Code does not address the issue of discharge of gray water (from
sinks, laundries, showers, etc.) from cruise ships and it bans the use of heavy fuel
oil (HFO) only in Antarctica, not in the Arctic.”® When ships burn heavy fuel oil
black carbon is released into the air. It then “lands on snow and ice and accelerates
its melting.”" Because HFO is a highly viscous substance and breaks down slowly,
and because of severe weather conditions in the Arctic, an HFO spill in the polar
regions would be very difficult to clean up.”* Therefore, the European Parliament
adopted an Arctic Policy resolution on 16 March 2017 in which it asks its EU member
States to take all necessary steps to actively facilitate the ban on the use and carriage
of HFO.”

The Code requires:

Ships intending to operating in the defined waters of the Antarctic and Arctic to
apply for a Polar Ship Certificate, which would classify the vessel as Category A
ship—ships designed for operation in polar waters at least in medium first-year
ice, which may include old ice inclusions; Category B ship—a ship not included
in category A, designed for operation in polar waters in at least thin first-year ice,
which may include old ice inclusions; or Category C ship—a ship designed to
operate in open water or in ice conditions less severe than those included in Cat-
egories A and B.**

However, the Code does not regulate fishing vessels, pleasure craft or offshore mobile
drilling units.”” With regard to the interplay between the Polar Code and Article 234
of the LOSC, it is said the Polar Code will not restrict the application of Article 234
since “Article 234 is still an alternative basis for adopting stricter rules for ice-covered
areas.”® In several instances, the LOSC refers to generally accepted international
rules and standards. Jensen, in his article on the Polar Code, said that mandatory
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provisions of the Code are generally accepted international rules and standards and
therefore they are covered as a relevant rule of reference in the LOSC.*”

Protection of the Marine Environment
from Seabed Drilling Activities

The Arctic still remains ice-covered even during summer. Therefore, cleaning
up an oil spill in offshore drilling areas would be more challenging than in other
seas. If a blowout in a drilling session is not stopped, it could release oil for up to
eight months, until the site becomes accessible again.”®

Exploration and exploitation of the seabed and its subsoil could cause marine
pollution through “the release of harmful chemicals used in routine processes of
drilling, the discharge of ‘produced water’ from oil platform operations, and the
emission of airborne pollutants from activities such as ‘flaring’ of excess gas.” The
LOSC requires coastal States to adopt laws and regulations to prevent, reduce, and
control marine pollution arising from such seabed activities under their jurisdiction
(Article 208 [1]). It also requires them to implement applicable international rules
and standards for the prevention of marine pollution arising from seabed activities
(Article 214, LOSC). They are required to harmonize their national policies con-
cerning the prevention and reduction of marine pollution from seabed activities at
a regional level (Article 208[4], LOSC). It must be kept in mind that there is no
international convention for the prevention of pollution from seabed drilling activ-
ities except the MARPOL Convention, which extends the definition of ships to “fixed
or floating platforms.”'® Therefore, the discharge and emission standards of MAR-
POL are applicable to offshore installations as well.'”

Regarding seabed activities in the Area, States are required to adopt laws and
regulations to prevent, reduce and control marine pollution from activities carried
out by their vessels, installations or other structures in the Area (Article 209[2],
LOSC). The International Seabed Authority adopts appropriate rules, regulations
and procedures for:

(a) The prevention, reduction and control of pollution and other hazards to the
marine environment, including the coastline, and of interference with the ecolog-
ical balance of the marine environment, particular attention being paid to the
need for protection from harmful effects of such activities as drilling, dredging,
excavation, disposal of waste, construction and operation or maintenance of
installations, pipelines and other devices related to such activities;

(b) The protection and conservation of the natural resources of the Area and
the prevention of damage to the flora and fauna of the marine environment
(Article 145, LOSC).

The Council of the Seabed Authority is the responsible body for the enforcement
of LOSC provisions relating to the seabed on “all questions and matters within the
competence of the Authority” and it “invites the attention of the Assembly to cases
of non-compliance” (Article 162[2][a], LOSC). Similarly, the Council has the power
to “issue emergency orders, which may include orders for the suspension or adjust-
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ment of operations, to prevent serious harm to the marine environment arising out
of activities in the Area” (Article 162[2][w]). Therefore, protection of the marine
environment from seabed activities is supervised by the Council of the Seabed
Authority.'? According to Article 185(1), LOSC, “a State party which has grossly and
persistently violated the provisions of this Part may be suspended from the exercise
of the rights and privileges of membership by the Assembly upon the recommen-
dation of the Council.”

In 2014, the Protection of the Arctic Marine Environment (PAME), a working
group of the Arctic Council, updated its guidelines, which were adopted to promote
safety during exploration and exploitation activities within the Arctic seabed.’® Sim-
ilarly, the Arctic Council adopted the 2015 Framework Plan for Cooperation on Pre-
vention of Oil Pollution from Petroleum and Maritime Activities in the Marine
Areas of the Arctic, which fosters cooperation between State parties, private sector
and indigenous people in the field of prevention of marine oil pollution from petro-
leum and maritime activities in the Arctic Sea.'** However, the Guidelines and the
Framework Plan are not legally binding, rather they are being followed on a voluntary
basis.'®

In addition to States, trade associations such as the American Petroleum Insti-
tute, the International Oil and Gas Producers Association, the International Petro-
leum Industry Environmental Conservation Association (IPIECA), the International
Organization for Standardization have adopted standard measures for a safer drilling
practice in the maritime areas.'”® Although the standards adopted by these associa-
tions are voluntary, they influence the oil and gas exploration industry with regard
to Arctic operations.'” Moreover, several States have incorporated these regulations
into their domestic law."%

Prevention of Marine Pollution from Land-Based Sources

Land-based marine pollution constitutes nearly 80 percent of all marine pollu-
tion, while vessel-source marine pollution, dumping, and pollution from seabed
activities remain relatively small.!” LOSC Article 194 requires States to take measures
to prevent marine pollution from any source, including land-based resources.
According to Article 207(1), States are required to “adopt laws and regulations to
prevent, reduce and control pollution of the marine environment from land-based
resources including rivers, estuaries, pipelines and outfall structures, taking into
account internationally agreed rules, standards and recommended practices and
procedures.” Air pollution from land-based activities is another source of marine
pollution. Article 212(1) sets out a similar obligation for pollution from or through
the atmosphere. Emission of CO, into the marine environment has a disastrous
effect on the health of the oceans."® Air pollution contaminates the oceans with “dis-
solved copper, nickel, cadmium, mercury, lead, zinc and synthetic organic com-
pounds.”™ The main causes of marine pollution from land-based sources in the
Arctic Ocean include river inputs to the Arctic Ocean, atmospheric pathways, and
municipal and industrial wastes—especially in the northern territories of Russia."?

74 JOURNAL OF TERRITORIAL AND MARITIME STUDIES, WINTER/SPRING 2019



Because Persistent Organic Pollutants (POPs) have a migration pattern from warmer
waters to cooler waters, they accumulate in the Arctic."® The 2001 Stockholm Con-
vention on POPs was adopted to restrict and ultimately eliminate the use, release,
and storage of specified POPs."* The Convention allows parties to offer new chem-
icals to be added to specified POPs. Among Arctic States, only the United States has
yet to ratify the Stockholm Convention.

According to LOSC Article 194(3)(a), the measures taken by a State to prevent
marine pollution must include minimizing to the fullest possible extent the “release
of toxic, harmful or noxious substances, especially those which are persistent, from
land-based sources, from or through the atmosphere or by dumping.” As Rothwell
and Stephens indicated, the LOSC provisions relating to land-based pollution are
less demanding than the provisions relating to vessel-source pollution; they do not
require the application of international standards, but require only that States take
international standards into consideration."> They have concluded, “This gives
coastal States considerable latitude in determining whether to adopt pollution-
abatement measures, and whether particular substances should be considered to be
polluting within the meaning of Article 1(4) of the LOSC.”"¢

The United Nations Environmental Program (UNEP) has concluded regional
seas programs in different seas in order to “foster implementations of international
environmental law that are adapted to the specific ecological characteristics of unique
marine environments.”"” The 2009 Regional Program of Action (RPA) for the Pro-
tection of the Arctic Marine Environment from Land Based Activities is a soft-law
instrument, which is administered by the PAME working group of the Arctic Coun-
cil."® This program remains legally non-binding. The PAME addresses the preven-
tion of marine pollution from both seabed and land-based activities. Similarly, the
Arctic Contaminants Action Program (ACAP), a working group of the Arctic Coun-
cil, acts as a mechanism “to encourage national actions to reduce emissions or other
releases of pollutants.” The Arctic Council has not imposed any legally binding
obligations upon its members regarding implementation of the RPA."*°

Climate Change

The impacts of the climate change in the Arctic include the “reduction of sea
ice extent, thickness, and distribution; melting of glaciers; thawing of permafrost
soil, and ocean acidification.” Although these impacts are more notable in the
polar regions than in the rest of the world, the causes of climate change are still
under-regulated in the polar regions.” The main convention touching on the climate
change is the 1992 United Nations Framework Convention on Climate Change
(UNFCCC)."” Article 4(2)(a) and (b) requires industrialized countries to strive to
cut down greenhouse gas emissions to 1990 levels by the year 2000. The Kyoto Pro-
tocol to this convention provides emission limits for industrialized countries, as
listed in Annex B of the Protocol, for the period of 2008 to 2012.">* In the 2012 Con-
ference of the Parties, the Doha Amendment extended this period to 2013 to 2020.'*
The entry into force of the amendment is contingent upon acceptance by three-
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fourths of the parties to the Kyoto Protocol, which has not happened as of 2018.
Guruswamy and Leach said: “it is highly unlikely that the Doha Amendment will be
accepted by 75% of the parties to the Kyoto Protocol. In the absence of the Doha
Amendment coming into force, the Kyoto Protocol will remain a moribund treaty.”?

Among Arctic States, the United States has not yet ratified the Kyoto protocol,
while Canada withdrew from the Protocol in 2011. Neither the UNFCCC nor the
Kyoto Protocol addressed the specific issues linked to climate change in the Arctic.'
However, the Arctic Council developed the Arctic Climate Impact Assessment
(ACIA) in 2004 to assess the “status of knowledge and develop scenarios of future
climate change.”?

The 2015 Paris Agreement, on the other hand, aims to strengthen a global
response to climate change by limiting global warming to below 2 degrees Celsius.'*’
Unlike the Kyoto Protocol, this agreement requires that developing countries like
China and India also act against greenhouse gas emissions. All Arctic countries rat-
ified the agreement except Russia. On August 4, 2017, the United States announced
that it would withdraw from the Agreement although it is still a party to the UN
Framework Convention on Climate Change. Because the United States is the world’s
second larger carbon polluter; its withdrawal from the Paris Agreement will diminish
the fight against global warming.

French and Scott suggested that the Arctic States may take some regional actions
against climate change, in some areas at least, notwithstanding “a polar regional
response to climate change constitutes only a partial solution to what is undeniably
a global problem.””° First, States bordering polar regions and States operating there
must limit local greenhouse gas emissions."” Second, “States must develop appro-
priate regional responses for the purposes of adapting to climate change and for
managing activities in light of climate change and its environmental and (to a lesser
extent) political implications.”* Third, polar States must focus on their responsi-
bilities at a global level to prevent greenhouse gas emissions.”*?

Conclusion

With regard to a stronger protection for the Arctic, Geiselhart suggested estab-
lishing a more permanent and substantial institutional foundation, expanding the
scope of binding law issued by the Council, attracting higher ranking representatives
from Arctic nations, and increasing the number of observer-status entities.** He
added, “The Arctic Council should call upon its members to institute an appropriate
price on carbon emissions through a tax or market-based system.”"

Young opposed a legally binding Arctic Treaty on the grounds that:

Legally binding agreements (i) require protracted negotiations to reach agree-
ment on their substantive provisions coupled with time-consuming procedures to
meet the requirements for entry into force, (ii) avoid issues expected to prove
contentious in the interests of building consensus, (iii) are difficult to adapt to
changing circumstances in a timely manner, and (iv) do not accord roles to non-
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state actors that are commensurate with their importance in the relevant sys-
tem.¢

He recommended that the International Maritime Organization establish a manda-
tory Polar Code for Arctic shipping, that the North East Atlantic Fisheries Com-
mission govern industrial fishing throughout Greenland and Norwegian Seas, the
Stockholm Convention on POPs (Persistent Organic Pollutants) address issues per-
taining to contaminants, and that the forum provided by the Convention on Bio-
logical Diversity work on matters pertaining to the protection of species and the
rights of indigenous people in the Arctic.”” Finally, he said the effectiveness of the
Council must be enhanced.”® Young’s recommendation for a mandatory Polar Code
came in 2017.

Joyner supported the application of the contemporary Law of the Sea to the
protection of the Arctic. According to him, “the contemporary law of the sea will
not fail in the Arctic. If failure does occur, it will lay with those governments who
circumvent or undercut the law in order to exploit Arctic seas more extensively.”**
He also said:

Primary responsibility for the enforcement of international rules and standards
in Arctic waters rests with flag state. Article 94 of the 1982 LOS Convention
requires each state to effectively exercise its jurisdiction and control over ships
flying its flag and to ensure that their flagged vessels take measures to ensure
safety at sea.'4?

There is no established mandatory or voluntary shipping routing system for the
Arctic Marine Area.'! Byers mentioned the necessity of adopting designated shipping
lanes to prevent collisions and of setting speed limits for vessels.'*

The entry of the Polar Code into force will improve the safety of navigation and
protection of the marine environment in the Arctic."®* The provisions of the Code
will be enforced by flag states that are parties to SOLAS and MARPOL since these
conventions incorporated the Code through annexes and amendments to the
annexes. However, the ban on the use of heavy fuel oil in the Antarctic must be
extended to the Arctic. Furthermore, discharge of grey water by cruise ships must
be prohibited in the Polar regions.

Particularly Sensitive Sea Areas [PSSA] may be designated in the Arctic. A PSSA
is defined as “an area that needs special protection through action by IMO because
of its significance for recognized ecological, socio-economic or scientific reasons
and because it may be vulnerable to damage by international shipping activities.”*
According to Article 211(6), when international rules and standards are inadequate
to protect the marine environment from vessel source pollution in an EEZ of a State,
the State may ask the IMO to designate the maritime area as a special area.'*> A PSSA
allows application of more stringent IMO-approved regulatory rules such as routing
measures and ship-reporting systems.**¢

Although the Arctic states have adopted the 2011 Maritime Search and Rescue
Agreement in order to assist each other in the event of a disaster, they still have not
established adequate infrastructure for that purpose. For example, the United States
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owns just two icebreakers in the Arctic Ocean.'*” Similarly, the U.S. withdrawal from
the 2015 Paris agreement will weaken the fight against global warming which accel-
erates the melting of Arctic ice. The author believes that until after these problems
have been eliminated, the current Law of the Sea rules in the Arctic are not adequate
to protect the Arctic marine environment and maritime safety.
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and control of pollution from vessels implementing such international rules and standards
or navigational practices as are made applicable, through the organization, for special areas.
These laws and regulations shall not become applicable to foreign vessels until 15 months
after the submission of the communication to the organization.

(b) The coastal States shall publish the limits of any such particular, clearly defined
area.

(c) If the coastal States intend to adopt additional laws and regulations for the same
area for the prevention, reduction and control of pollution from vessels, they shall, when
submitting the aforesaid communication, at the same time notify the organization thereof.
Such additional laws and regulations may relate to discharges or navigational practices but
shall not require foreign vessels to observe design, construction, manning or equipment
standards other than generally accepted international rules and standards; they shall become
applicable to foreign vessels 15 months after the submission of the communication to the
organization, provided that the organization agrees within 12 months after the submission
of the communication.

146. “Conclusively, the best way forward when implementing environmental requirements
of holistic approaches, is that the Arctic states cooperate with each other and make proposals for
either a large PSSAs in the Arctic Ocean, or smaller PSSAs to protect critical areas, to ensure the
protection of their fragile sea areas. As for the high seas, it will be interesting to see what the states
may accomplish under the Arctic Council.” Ingvild Ulrikke Jakobsen, “The Adequacy of the Law
of the Sea and International Environmental Law to the Marine Arctic: Integrated Ocean Manage-
ment and Shipping,” Michigan State International Law Review 22 (1) (2013), p. 320.

147. Henry Fountain, “With More Ships in the Arctic, Fears of Disaster Rise,” New York
Times, July 23, 2017, https://nyti.ms/2tCanSj, accessed November 1, 2018.
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Nevertheless, awareness of Arctic conditions and risks can help increase awareness
of specific Arctic risks among crew members. There are not specific DCL-related
rules in the Polar Code but it learning about Arctic-specific risks can complement
existing rules, such as those of the IMSBC Code, to enhance seafarer safety.

Keywords: Arctic, law, risk, safety, shipping

Introduction

The Problem

Dry Cargo Liquefaction (DCL) causes the deaths about seafarers every year and
over the course of two decades more than 800 lives of seafarers were lost due to
DCL.! Even though the problem has been known for more than a century,? it is still
not completely researched, let alone solved. This text is intended to provide an Arctic
perspective on the problem, which is particularly relevant in the context of the trans-
port of raw materials which are also found in the Arctic, such as iron or nickel® ore.

As global warming continues, shipping in the Arctic Ocean is predicted to
increase. This has consequences not only for the Arctic environment,* but also for
seafarers.” Already today, shipping routes which were long thought impenetrable,
such as the Northwest Passage,® are used on a regular basis. Especially the Northern
Sea Route along the Russian Arctic coast is already today used for regular cargo
transport as well as for the transport of natural gas and other resources. Compared
to traditional shipping routes, e.g., from East Asia to Europe through the Suez Canal,
let alone around Africa, Arctic shipping routes offer significant financial savings.”
Although shipping in the Arctic region is undergoing rapid changes,® it must not
be ignored that fundamental dangers associated with shipping continue to remain
relevant even in times of increasing reliance on technology.” Although it can be
assumed that fully automatic vessels will cause a revolution in shipping similar to
that which followed the introduction of standardized containers," for the time being
the human factor in shipping is not to be underestimated.

The transport of potentially dangerous goods, such as nickel, by sea is likely to
increase in the Arctic as the Arctic Ocean is becoming more accessible. In particular,
the nickel mine operating by Nornickel (formerly Norilsk Nickel) in the Russian
city of Nickel as well as other mines on the Kola peninsula are likely candidates for
nickel transports by ship. Increasing interest by the international shipping industry
in the Barents region increases the likelihood of ship-based nickel transports in the
Arctic. This in turn increases the likelihood of DCL events which can endanger the
lives of seafarers.

That transport by ship remains dangerous is often forgotten by consumers.
Every day, seafarers risk their health and their lives to ensure the continued func-
tioning of the global economy. By entering the Arctic region, this risk is only increas-
ing. In this text, the particular threat posed by dry cargo liquefaction will be used
as a starting point for an investigation into the possibilities provided by what can
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be referred to as the “The Human Dimension of the Polar Code,” i.e., the training

requirements created by the Polar Code and amendments to the STCW Convention,
including the STCW Code, including both the 2010 Manila Amendments and new
changes due to the entry into force of the Polar Code. It is the aim of this text to
raise awareness among those working in the Arctic of this particular risk to human
life, the natural environment and property in the Arctic.

Physics

While containers dominate the public perception of international shipping, raw
materials are still often transported in bulk. As of 2010, 38 percent of the tonnage
of the global merchant fleet (532 dwt) was devoted to such dry bulk shipping.** Ide-
ally, assuming correct documentation by everybody concerned, the master and crew
of a container vessel will know the weight and content of containers. While this is
often not the case (as has been highlighted, e.g., by the fire on the BBC Arizona in
the port of Valdez, Alaska, in 2013"), under ideal circumstances the crew will know
the weight distribution on board their vessel. When transporting granular bulk cargo,
there is no such certainty because the cargo can shift when it gets wet: “A combina-
tion of the water content, dynamic energy produced by the waves and the vessels
[sic] engine along with the material itself would cause the granular bulk cargo to
liquefy.”™ As a result, cargo which was loaded in a dry form “behaves like a fluid,”"
sloshing around in the cargo hold and causing instability of the vessel.' Stability is
a key safety issue in shipping."” This is a problem not only but especially in geo-
graphical areas which experience extreme weather events because “the movement
of the cargo in a carrier’s hold would dramatically weaken the stability of the carrier,
even cause it to capsize under some rough seas.”

Technical Approaches

Among the technical approaches suggested to limit the risk of destabilization
of ships are the idea that “a longitudinal baffle is recommended to be mounted in
the cargo hold™ or that “Ultralight Honeycomb Cargo Hold Separators”® are used
to limit the destabilizing effects of liquefied granular cargo on a vessel. In recent
years, there have been a number of studies on this problem,” in particular regarding
non-Newtonian fluids of an “incompressible and inelastic™®* nature and which a
“flow [which is] laminar and isothermal,”* as is the case, e.g., with a mix (or
“slurry”*) of nickel ore and water.”

An alternative approach is to keep the cargo dry to begin with as “reducing the
degree of saturation of cargos will enormously improve the stability of the cargo
ship during transportation.”? Humidity can enter dry cargo, e.g., during loading,”
prior to loading during storage in ports or transport to ports, or during the voyage,
e.g., if cargo hold hatches or doors are not closed properly. It is noteworthy that Dry
Cargo Liquefaction is a particularly serious problem in some South South-East Asian
countries known for humid climates, which export iron (India) or nickel or (such
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as the Philippines, Indonesia but also New Caledonia).?® Given that relevant mate-
rials, such as nickel, are also found in the Arctic, it appears necessary to raise aware-
ness also in this geographical context. In order to prevent liquefaction, it is essential
“that the transportable moisture limit (TML) and moisture content of cargoes must
be accurately detected before shipment, and the moisture content should be under
the TML.”®

Regulatory Approaches

The IMSBC Code

One attempt to achieve this is through the International Maritime Solid Bulk
Cargoes Code (IMSBC Code). The IMSBC Code has been included in Chapter VI
and Chapter VII Part Al of the International Convention for the Safety of Life at
Sea®® (SOLAS) and is legally binding since 1 January 2011.*' The idea behind the
IMSBC Code and its predecessor, the Code of Safe Practice for Solid Bulk Cargoes
(BC Code), is to reduce risk through regulation. While insurance providers may
impose their own standards and provide information,** the IMSBC Code is the closest
to true international legal regulation regarding the problem of Dry Cargo Liquefac-
tion. That said, “[i]t should be noted that other international and national regulations
exist and that those regulations may recognize all or part of the provisions of this
Code [and that] port authorities and other bodies and organizations should recognize
the Code and may use it as a basis for their storage and handling bye-laws within
loading and discharge areas.”*

The IMSBC Code includes rules for the transport of “solid bulk cargoes, which
are considered to be potentially liquefiable,”** including tests of the moisture content
of the cargo in order to determine if there is a risk of liquefaction®: “The IMSBC
Code infers the TML is the maximum Gross water content (GWC) that a cargo may
contain without being at risk of liquefying,”*® i.e., “a percentage of the moisture
divided by the wet mass instead of the moisture divided by the dry mass.”” This is
an important piece of information for those who are handling cargoes such as nickel
or iron ore* prior to or during loading it on a vessel because “the GWC of a material
is not as commonly used in geotechnical engineering as the Net Water Content
(NWC).” It is not necessary for the cargo to be fully saturated in order to cause
liquefaction.”® Raising awareness of potential risks for seafarers at a later stage of
the process from mining to customer already at an early stage can therefore con-
tribute to reducing risks down the line, e.g., by ensuring that ores are protected
against rainfall during storage or transport to a vessel.

The Polar Code

In recent years, more regulatory work has been done to address this significant
threat to human life,* although it has been noted that this development is based
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“almost entirely [on] empirical considerations, a fact implying the lack of a funda-
mental theoretical framework of the problem.”** In the last few years, this number
of new publications have delved deeper into the scientific questions underlying the
problem of Dry Cargo Liquefaction. This increase in scientific knowledge also allows
the international legal community to no longer simply react to problems but to look
at potentials for the utilization of other (existing) legal tools for the improvement
of seafarer safety in this particular context. In the following it will be argued that,
although not directly aimed at the problem at hand, both the Polar Code and seafarer
training can contribute in this regard.

General Remarks

The Polar Code entered into force on 1 January 2017. It is a legally binding
instrument which has been created under the auspices of the International Maritime
Organization (IMO) and which operates in the frameworks of both the International
Convention for the Prevention of Pollution from Ships* (MARPOL) and SOLAS.*
It is designed “to enhance maritime safety, training and environmental protection
in the polar regions. It consists of two parts, each of which includes both mandatory
and recommendatory sections,”® regulating both vessels and seafarers. While inter-
national shipping law is predominantly technical in nature, the human aspects of
shipping are not to be underestimated. Even though its geographical scope does not
include significant maritime areas which are located in the wider Arctic, e.g., the
waters off Iceland, Norway and the Aleutian Islands,*® it is quickly becoming an
important tool for the improvement of shipping safety.

The idea behind the Polar Code “is to provide for safe ship operation and the
protection of the polar environment by addressing risks present in polar waters and
not adequately mitigated by other instruments of the [International Maritime Organ-
ization].”*” While Dry Cargo Liquefaction is no specific polar problem, the Polar
Code can be utilized to combat the risk of Dry Cargo Liquefaction.

The Polar Code addresses different kinds of dangers, such as the environment,*
“rapidly changing and severe weather conditions, with the potential for escalation
of incidents,”* “[i]ce, as it may affect hull structure, stability characteristics, machin-
ery systems, navigation™® and aspects of vessel operations,” frozen ship surfaces,*
cold temperatures,” long periods of light or darkness,* effects of high latitudes®
and remoteness®® and the lack of polar shipping experience among crew members>’
and of emergency equipment and services (Polar Code, Introduction, para. 3.8), by
“includ[ing] improvements to charting, ice and weather forecasting, communica-
tions and maritime domain awareness.”*® Obviously, ice features prominently in
discussions concerning polar shipping risks.*® This also leads to a focus on charting®
and, because it “is limited in polar waters[, the Polar Code] requires additional nav-
igation equipment so that ships can know where the ice is.”®' Such situational aware-
ness is also relevant for other features of the Arctic shipping environment, for
example extreme weather phenomena, such as storms, which can accelerate the
effects of liquefaction on the stability of vessels.®
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Situational awareness can be created through training® as well as through the
Polar Water Operational Manual (PWOM).** While the Polar Code does not address
the problem of Dry Cargo Liquefaction expressis verbis, it contributes to the under-
standing of seafarers, especially seafarers without prior Arctic experience, of the
conditions of shipping the polar regions. Overall, shipping in the Arctic requires
more information about the Arctic and its particular dangers.®® This includes the
training requirements envisaged in the Polar Code.

Seafarer Training and the Polar Code

Among the human elements of the Polar Code is the requirement for adequate
training,*® which will require amendments to the STCW Convention.®” According
to para. 12.1 of the Polar Code it is the goal of the Polar Code’s training and manning
requirements “to ensure that ships operating in polar waters are appropriately
manned by adequately qualified, trained and experience personnel.”®® Specifically,
“companies shall ensure that masters, chief mates and officers in charge of a navi-
gational watch on board ships operating in polar waters shall have completed training
to attain the abilities that are appropriate to the capacity to be filled and duties and
responsibilities to be taken up, taking into account the provision of the STCW Con-
vention and the STCW Code, as amended.”® Because of scheduling problems at the
IMO, the training requirements will only enter into force on 1 January 2018.7°

While the new training requirements do not include a liquefaction-prevention
element, polar navigation training is meant to provide seafarers with some of the
skills necessary to deal with common issues in Arctic and Antarctic waters. The
training leads to the Basic Polar Waters Certificate of Proficiency and the Advanced
Polar Waters Certificate of Proficiency. The requirements for such certifications,
however, might not so as far as one could expect: while “no sea service is required””
for the Basic Polar Waters Certificate of Proficiency, the Advanced Polar Waters
Certificate of Proficiency requires two months of service at sea.”” Interestingly, this
practical experience may be gained outside polar waters in “approved equivalent
waters.””* As a result it will be possible to obtain at least the Basic Polar Waters Cer-
tificate of Proficiency without having spent a single moment in an Arctic or Antarctic
environment. This is rightly seen as a grave problem or, in the words of David (Duke)
Snider, “the most flagrant gap in Polar Code/STCW training and certification.””*
Given the particular dangers of shipping in the Arctic, such as cold temperatures,
the presence of ice in the water, long periods of light or darkness” and in light of
the likely lack of local experience among many seafarers, this training regime falls
short of the practical needs associated with shipping in polar regions. This can be
dangerous in particular as Arctic shipping is becoming more normal: with an increas-
ing number of trips in the Arctic, seafarers operating in the Arctic for the first time
might be given a false sense of security.

Today, first courses are offered, e.g., in Finland.”® Prior experiences in areas
which have sea ice for part of the year, for example in the Baltic Sea region, can also
be utilized for the effective implementation of the Polar Code.”
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Polar Seafarer Training
and Dry Cargo Liquefaction

The polar navigation training is not meant to address issues concerning Dry
Cargo Liquefaction—but it can be utilized to raise awareness among seafarers of the
enhanced dangers they are likely to encounter in the Arctic Ocean.

Given that the training requirements of the Polar Code and the future STCW
amendments appear to be far from complete, “[s]Jome operators, insurers and other
agencies are looking for standards above the present Polar Code requirements. In
particular, the Nautical Institute is continuing to pursue implementation of its Ice
Navigator Training Accreditation and Ice Navigator Certification schemes. These
schemes are intended to complement the requirements of the Polar Code and fill
the gap, putting in place a recognized level of certification that ensures officers meet
basic and advanced levels of skill in handling ships in ice, whether inside or outside
polar waters.””®

A Role for Non-State Actors

This approach highlights the practical importance of insurance providers and
other actors for enhancing shipping safety. This role can be seen also in other aspects
of shipping safety, for example with regard to oil pollution” or passenger rights.*
While flag states and international bodies such as the IMO play an important role
in regulating international shipping, the fundamental international legal principle
of the freedom of navigation on the high seas continues to have a restraining effect
when it comes to the direct regulation of shipping. Indirect regulation through tech-
nical and other requirements which are imposed by insurance providers on the other
hand have significant effects on improving shipping safety.

Such effects can also be seen in the field of bulk cargo transport safety because
insurance companies do not limit themselves to imposing technical standards on
their customers. As they have an obvious economic interest in preventing disasters,
insurance providers often conduct their own research and make information on
ways to reduce the likelihood of DCL events available to their customers (and often
online through the public at large). By raising awareness of DCL risks and ways to
prevent their realization, insurance providers therefore contribute to reducing the
likelihood of future losses of life and vessels. In the case of navigating in polar waters,
these industry standards go a step further: “Once in place, the schemes will accredit
training institutions that meet the Polar Code/STCW requirements and address
additional needs to ensure competence and proficiency in operating vessels in ice-
infested waters. The accompanying certification scheme will measure individuals
against a known and common standard of proficiency and competence.”®
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Concluding Remarks

The international law of the sea is cognizant of the interests of states as well as
of non-state entities.® In particular the Law of the Sea Convention is universal in
its approach.® The interests of seafarers have only gained more attention in recent
years, most notably with the Maritime Labor Convention (MLC). International ship-
ping law tends to be reactive, with the international community responding to les-
sons learned as a result of accidents, etc.,* be it through “best practices”® or binding
legal norms, although disproportionate attention appears to be given to event affect-
ing developed countries. The human side of shipping has been given more attention
in the wake of the Costa Concordia disaster while valuable lessons on marine con-
tamination in the Arctic have been learned after the Exxon Valdez oil spill.

When it comes to increasing the safety of seafarers, though, international legal
standards alone are not sufficient to provide optimal results. Both navigation in
polar waters and the problem of Dry Cargo Liquefaction illustrate the shortcomings
of the lex lata. Limited functional regulation means that there is an increased need
for practical solutions. This is particularly the case in the Arctic Ocean. The low
number of vessels traveling in the area (and the likelihood that natural gas or finished
products rather than bulk cargo are being transported) means that very little atten-
tion has been paid has been paid to the problem. Arctic weather patterns, storms
and waves, increase the risk of vessels capsizing as a result of liquefaction. At this
time, it appears that Arctic-related seafarer training regimes are not yet taking the
increased risk of Dry Cargo Liquefaction into account as a matter of course—nor is
there a corresponding legal requirement de lege lata. Nevertheless, awareness of Arc-
tic conditions and risks can help increase awareness of specific Arctic risks among
crew members. There are not specific DCL-related rules in the Polar Code but learn-
ing about Arctic-specific risks can complement existing rules, such as those of the
IMSBC Code, to enhance seafarer safety in an often-overlooked part of international
shipping which is also bound to remain relevant in the Arctic Ocean for the fore-
seeable future.
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tical Implications, 5.) Originality/Value. The structured abstract, including keywords
and article classification, must be 200 words or less.

Structured Abstract Samples

SAMPLE 1

Article Type: Research Paper

Purpose—Some scholars imprint an academic discipline by their contribution
to the manner in which people think and research, namely, by putting forward novel
concepts and insights. The purpose of this paper is to examine the impact of
Sumantra Ghoshal’s work on the study of subsidiaries and multinational enterprises
and organizational formats for foreign operations.

Design, Methodology, Approach— A bibliometric study on Bartlett and Ghoshal’s
well-known book Managing Across Borders: The Translational Solution is performed
to assess its impact in international business (IB) research. The entire record of pub-
lications in the top leading IB journal, Journal of International Business Studies
(JIBS), is examined.

Findings—Theoretically supported, Ghoshal’s work was keenly influenced by
his corporate experiences and his constant questioning of the dominant theories
and assumptions. The analyses in this paper show the impact of the work on the
“transnational solution,” namely, on the understanding of multinationals and sub-
sidiaries, thus being one of the most notable contributions for IB research over the
past 20 years.

Practical Implications—Useful for graduate students and in writing a literature
review, this paper presents an interesting manner to examine a scholar’s and a the-
ory’s impact on a discipline.

Originality, Value—This paper presents an extensive bibliometric analysis of
research published over a time-span of 22 years in international business studies.

SAMPLE 2

Article Type: Research Paper

Purpose—While many studies on institutional environment have primarily
focused on the influence of the host country environment, limited insights have
been offered on how the different dimensions of home institutions affect firm inter-
nationalization. This paper aims to fill this gap by investigating the effects of regu-
latory institutions at home.

Design, Methodology, Approach—Using country governance quality to proxy
quality of regulatory institutions, this study attempts to reveal how regulatory insti-
tutions at home facilitate a multinational enterprise’s (MNE’s) international expan-
sion and why the influence differs in different country clusters. Using hierarchical
linear modeling and cluster analysis, proposed hypotheses were tested with a three-
year panel 511 firms from 38 countries.

Findings—The results provide substantial support for authors’ hypotheses that
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MNE:s with high governance quality at home are more engaged in internationaliza-
tion than those with low governance quality at home. Moreover, differences in insti-
tutional effect do exist between country clusters.

Practical Implications—This study provides evidence that while country differ-
ence exists, governance quality at home can facilitate MNE’s expansion into foreign
markets. This finding will help managers of any MNEs to consider country-level
factors and evaluate the governance quality at home before committing resources
into foreign operations.

Originality, Value—Building on the institutional environment literature, this
theory and results make original contributions by underscoring how the consider-
ation of regulatory institutions at home can significantly improve understanding of
institutional influence on MNEs. The findings have important implications for both
international business researchers and managers of MNEs.
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