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Managing Editor’s Comments

Welcome to Volume 5, No. 2, the summer/fall 2018 issue of the Journal of Ter-
ritorial and Maritime Studies. JTMS is particularly delighted to publish this volume
with a new  editor, Professor Ajin Choi (Yonsei University). The editorial team of
JTMS will continue to endeavor to contribute to interdisciplinary study relating to
territorial and maritime issues.

Three key phrases represent this volume of JTMS: maritime space, dispute set-
tlement and international law. All five articles in this volume deal with maritime
issues, which shows the great interest of scholars in this space.

The first article is Valentin J. Schatz’s “The Contribution of Fisheries Access
Agreements to the Emergence of the Exclusive Economic Zone: A Historical Per-
spective.” This article concerns the exclusive economic zone (EEZ), one of the most
troubled maritime zones. Much has been said about the emergence of the EEZ under
international law so far. Schatz, however, shows the originality of his research by
focusing on the role of fisheries access agreements (FAAs) in the creation of the
concept of the EEZ. This interdisciplinary approach—legal and historical—results
in interesting insights on the concept of the EEZ.

Brian McGarry’s article, “The Settlement of Maritime Boundary Disputes in
Southeast Asia and Oceania: A Synthesis in Light of Indonesian Practice,” chooses
Indonesia’s practice on maritime delimitation as a case study. McGarry infers notable
findings from this by assessing the utility of various modalities that Indonesia used
for its delimitation. These findings are expected to provide practical information
for those who engage in maritime delimitation as well as academics.

The third and fourth articles deal with a common topic from different perspec-
tives. Diego  Mejía- Lemos and Edgardo Sobenes Obregon analyze res judicata in the
International Court of Justice’s cases particularly concerning maritime delimitation.
Both articles—Mejía-Lemos’ “The Principle of Res Judicata, Determination by ‘Nec-
essary Implication,’ and the Settlement of Maritime Delimitation Disputes by the
International Court of Justice” and Sobenes Obregon’s “Res Judicata and the Test
of Finality”—adopt as a methodology a comparative case study of the International
Court of Justice. Both articles provide remarkable conclusions on the identification
of conditions for res judicata. However, they are also distinguishable: while  Mejía-
Lemos analyzes the conditions for res judicata to be applied in relation to “necessary
implication,” Sobenes Obregon studies the same by using a “test of finality.” It should
prove an interesting experience for readers to read and compare these two topically-
similar, but different articles.
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The last article in this volume is Joshua Nash’s “Inside(r)-Outside(r): Linguistics,
Sociology, and the Microterritoriality of Maritime Space on Pitcairn Island.” This
research represents the basis of the author’s field work on Pitcairn Island and invites
readers to explore linguistic, cultural and island studies.

The editorial team of JTMS expresses our sincere thanks to our readers for your
interest. We always make our best effort to discover insightful research concerning
territorial and maritime issues.

                                                                                                      Hyunjung Kim
                                                                                                      Managing Editor
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The Contribution of Fisheries 
Access Agreements to the 
Emergence of the Exclusive 
Economic Zone: A Historical 
Perspective

Valentin J. Schatz

Structured Abstract

Article Type: Research Paper
Purpose—While international legal scholarship has devoted significant attention

to the factors contributing to the emergence of the customary international law con-
cept of the exclusive economic zone (EEZ), the role of fisheries access agreements
(FAAs)—as an important factor contributing to this legal development—is often
omitted or understated. This article provides a historical perspective through an 
 in- depth study of the contribution of such FAAs to the emergence of the EEZ.

Design, Methodology, Approach—Overall, the article employs a legal history
approach to a question of public international law. In doing so, the article applies a
hermeneutic approach to the interpretation of treaty law. It employs an empirical
approach to the question of the formation of customary international law in so far
as State practice is concerned. Due to the difficulty in accessing representative State
practice, the empirical approach is limited to inferences drawn based on available
practice and the absence of contrary practice.

Findings—Provisions in FAAs and practice derived from FAAs can be evidence
of opinio iuris. FAAs have contributed significantly to the formation of the customary
international law concept of the EEZ.
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Originality, Value—This article provides an  in- depth study of the contribution
of FAAs to the emergence of the customary international law concept of the EEZ.
The article provides a  case- study of how treaty provisions may generate opinio iuris—
the findings of which can be generalized and applied in other contexts.

Keywords: customary international law, exclusive economic zone, 
exclusive fishery zone, fisheries access, law of the sea, 

preferential fishing rights, treaties

Introduction1

From the 1970s onwards, coastal States around the world started concluding
fisheries access agreements (FAAs) with other States in order to grant these States
access to fish stocks located within the exclusive jurisdiction of coastal States—a
practice that is still very much alive today, albeit to a more limited extent. It is no
coincidence that the advent—and the peak—of FAAs fall within the same period of
time during which the concept of the exclusive economic zone (EEZ), as a maritime
zone of 200 nautical miles (nm) in which coastal States enjoy sovereign rights over
marine living resources, emerged. Indeed, these FAAs were often concluded to soften
the impact of EEZ declarations on the existing high seas fisheries of other States in
the relevant areas. However, the contribution of the practice deriving from FAAs
on the emergence of the concept of the EEZ as well as the rules contained in the
EEZ fisheries regime—and vice versa—has not been subject to a comprehensive and
 in- depth study.2

The present article undertakes to fill this gap. In doing so, the article adopts a
legal history approach to seek to establish a connection between early FAA practice
and the emergence of the EEZ. For lack of space, the article is restricted to the impact
of FAAs on the emergence of that concept as such rather than detailed aspects of
the EEZ fisheries regime. First, it briefly discusses the status of the EEZ as a rule of
customary international law largely identical to its codification in Part V of the 1982
United Nations Convention on the law of the Sea (UNClOS).3 Second, the article
explains the nature and function of FAAs. Third, the article discusses how treaty
provisions may contribute to the emergence of rules of customary international law
generally. The article then highlights how FAAs and related State practice have con-
tributed to the emergence of the EEZ as a maritime zone of 200 nm in which coastal
States enjoy exclusive fishery rights under customary international law even prior
to the adoption of UNClOS. The analysis shows that the emergence of the EEZ fol-
lowed a stepwise process that started with the emergence of the concept of the exclu-
sive fishery zone (EFZ) and the concept of preferential fishing rights. lastly, the
article offers some concluding remarks.
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The Customary Status 
of the EEZ Fisheries Regime

In accordance with Part V of UNClOS, coastal States may claim an EEZ of up
to 200 nm measured from the baselines of their territorial sea.4 In that zone, coastal
States have sovereign rights (as opposed to full sovereignty like in the territorial sea)
for the purpose of exploring, exploiting, conserving and managing the marine living
resources.5 Therefore, other States and their nationals may only fish in the EEZ with
the consent of the coastal State.6 As the International Tribunal for the law of the
Sea (ITlOS) confirmed in its Sub-Regional Fisheries Commission Advisory Opinion,
the coastal State’s sovereign rights over the living resources of the EEZ also entail a
primary responsibility of the coastal State to regulate its EEZ fisheries and enforce
its fisheries legislation.7

It is generally accepted that the right of coastal States to claim an EEZ of 200
nm forms part of customary international law.8 At the very least, the concept of the
EEZ, i.e., the allocation of, inter alia, sovereign rights and jurisdiction concerning
marine resources to the coastal State based on the attribution of a maritime zone of
up to 200 nm subject to declaration, constitutes customary international law.9 How-
ever, in the past some authors have expressed doubts that all provisions of Part V
of UNClOS have acquired customary status and restrict their findings to “the broad
rights of coastal and other States enumerated in Articles 56 and 58 of the Con -
vention.”10 Others argue that, while State practice may not be uniform in all respects,
the comprehensive nature of UNClOS supports not only the customary status 
of the concept of the EEZ as such but also the accompanying regime of Part V of
UNClOS in some detail.11 In this respect, it has been proposed to consider State
practice not in line with UNClOS as “deviations from customary international rules”
rather than conduct aligned with rules of a different content.12 As the present article
is not concerned with the customary status of detailed aspects of the EEZ fisheries
regime codified in Part V of UNClOS but with its customary status generally, these
broad findings are sufficient for the present purposes.

Fisheries Access Agreements (FAAs)

In maritime zones in which coastal States enjoy exclusive rights to fisheries,
any fishing by other States or their nationals is subject to the consent of the coastal
State. Such fisheries access to maritime zones within national jurisdiction is—and
has previously been—granted by way of FAAs.13 As agreements concluded between
sovereign States, FAAs are treaties governed by public international law.14 For the
EEZ, Article 62(2) of UNClOS states that access is granted “through agreements 
or other arrangements and pursuant to the terms, conditions, laws and regula-
tions referred to in [Article 62(4)].” Irrespective of whether the coastal State grants
foreign nationals or vessels access to its fisheries or not, any foreign fishing activities
fall under the jurisdiction of the coastal State and must therefore comply with the
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applicable domestic fishing laws and regulations.15 The coastal State has a corre-
sponding right—and primary responsibility—to enforce its fisheries laws and reg-
ulations.16 In some cases, foreign operators obtain  so- called “private licenses” directly
from the coastal State, in the absence of—or parallel to—an FAA with the flag State.17

It is submitted that such private licenses may also constitute relevant State practice
in the present context. They are, however, not the focus of this article—and of less
importance given that they involve private actors which do not (in most cases) rep-
resent the official views of their flag States. As is shown in the following section, it
is the view and practice of States entering into FAAs with coastal States that is essen-
tial in determining whether FAAs have contributed to the emergence of the cus-
tomary international law concept of the EEZ.

The Relevance of FAAs for the Formation 
of Customary International Law

As FAAs are treaties, they do not in principle create rights and obligations for
States not party to the respective FAA in accordance with the fundamental rule of
treaty of pacta tertiis nec nocent nec prosunt.18 For FAAs, this means that they only
apply to waters under the jurisdiction of the parties to the relevant FAA. Irrespective
of these considerations, a rule of customary international law identical to treaty rules
may emerge19 and treaty provisions may play a role in this process.20 Such a rule of
customary international law—in the present case the right of States to claim an EEZ
of 200 nm in which they enjoy sovereign rights over marine living resources—is in
principle binding on all States.

Under Article 38(1)(b) of the Statute of the International Court of Justice (ICJ-
Statute), which is generally considered as the key authority in this regard, customary
international law is defined as “evidence of a general practice accepted as law.”21

From this definition, two main requirements can be distilled for the formation of a
rule of customary international law: State practice (“general practice”) and opinio
iuris (“accepted as law”).22 If the original “source” of a new customary rule is a treaty
rule, there is an additional requirement that the treaty rule in question must be of
a “fundamentally  norm- creating character.”23 This is understood as requiring the
rule to be both abstract and general.24

However, even if a treaty rule has the same content as an alleged new customary
rule, it is not  self- evident that State practice in the application of that treaty rule is
in fact evidence of opinio iuris in that regard. On the contrary, the general presump-
tion will have to be that States bound by such a treaty rule act precisely because they
intend to comply with their treaty obligation, not because they are of the view that
they are bound by an identical rule of customary international law.25 For this reason,
the International Court of Justice (ICJ) stated in the North Sea Continental Shelf
Cases that from “[the parties’] action no inference could legitimately be drawn as to
the existence of a rule of customary international law.”26

Whenever the type of treaty in question is essentially of a contractual (traités-
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contrats) rather than a  law- making (traités-lois) character, which is also true of FAAs,
particular caution is called for.27 However, it cannot be entirely ruled out that some
provisions even of what some would classify as a contractual treaty might be evidence
of opinio iuris.28 Instead, a treaty provision’s ability to generate opinio iuris must be
determined on a  case- by-case basis. Nonetheless, whenever the ability of a treaty
rule to contribute to the emergence of a customary international law rule is at issue
(such as in the present case), additional requirements must be fulfilled. In particular,
the relevance of provisions contained in FAAs for the establishment of opinio iuris,
and thus for the formation of customary international law, must be ascertained based
on whether the provisions in question contain a statement about a rule of general
international law external to the treaty. If such a statement is present, the relevant
provision can display opinio iuris both with respect to rights and obligations. To
illustrate this point, a treaty rule containing a right or obligation to do “X” usually
lacks an external component. A treaty rule containing a right or obligation to do “X
as permitted/required by customary international law,” on the other hand, is an
express statement about the existence of a relevant customary rule external to the
treaty—and thus a reflection of opinio iuris.29

As will be discussed below, fisheries treaties have considerable potential in prov-
ing assumptions about the nature and extent of coastal State rights and jurisdiction
in a maritime zone—based on the explicit or implicit acceptance of such rights and
jurisdiction by other States. The act of entering into an FAA with a coastal State sig-
nifies acceptance of the coastal State’s sovereign rights over the living resources in
the area of application of the FAA. It would be difficult to argue that such acceptance
is limited to that individual FAA and contains no statement regarding the rights of
the coastal State generally. To make such an argument would mean claiming that a
flag State entering into such an FAA would intentionally take part in a breach of
public international law by the coastal State.30 Therefore, an external component,
namely a statement concerning the extent of coastal State rights and jurisdiction, is
always inherent in FAAs.31

The establishment of opinio juris with respect to obligations in provisions in
FAAs is equally not automatic. Obligations laid down in treaty provisions generally
arise from the treaty and are not proof of opinio iuris concerning the existence of
an obligation under customary international law.32 In some cases, however, the rel-
evant treaty provision contains a statement indicating the parties’ view that an obli-
gation exists not (only) under the treaty but (also) under customary international
law—for example, a rule of reference incorporating general international law into
the treaty.33 A good example that has received considerable attention may be bor-
rowed from international investment law, where many bilateral investment treaties
(BITs) contain provisions which oblige States to “accord investments or returns of
investors of the other Contracting Party […] fair and equitable treatment in accor-
dance with principles of international law.”34 Without entering into the details of the
debate concerning the customary status of fair and equitable treatment (FET), it
may be pointed out for the sake of comparison that many commentators consider
that FET forms part of customary international—and that instead of merely codifying
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 pre- existing customary rules, “[t]he conventional framework served as the primary
source for the customary formation of FET.”35 Where a provision in an FAA pos-
sesses a comparable external component, it may be seen as generating opinio iuris
with respect to an obligation under general international law.

The Emergence of the EEZ and the Role 
of opinio iuris Established by FAAs

As the concept of the EEZ, as a sui generis zone under customary international
law, evolved prior to its codification in Part V of UNClOS,36 many of the rules and
practices codified in Part V of UNClOS already existed in some form or another
prior to UNClOS. The following section shows how FAAs contributed to the emer-
gence of the EEZ as a zone of 200 nm in which coastal States enjoy sovereign rights
over marine living resources.

The emergence of the EEZ fisheries regime and its predecessors (to be intro-
duced below), namely the concept of the 12 nm EFZ and the concept of “preferential
fishing rights,” are excellent examples of how FAAs, despite their contractual nature,
have contributed to the establishment of opinio iuris. The following section addresses
these developments in chronological order. As a starting point, it should be noted
that all States enjoy a (qualified) freedom of fishing on the high seas under both cus-
tomary and treaty law.37 This means, in principle, that no single State may claim
exclusive or even preferential access to high seas fisheries at the expense of other
States. However, through the gradual extension of coastal State rights and jurisdiction
over marine living resources during the 20th century, the area in which this freedom
applies has decreased dramatically.

The Emergence of the EFZ

The starting point for the emergence of the EEZ as a new concept under cus-
tomary international law could be seen in the emergence of a new maritime zone
covering the 3–12 nm (and 6–12 nm) belt beyond the territorial sea (which then had
a breadth of only 3 nm) in which coastal States would enjoy exclusive fishery rights
(the exclusive fishery zone (EFZ)).38 At the first United Nations Conference on the
law of the Sea held in Geneva from 24 February to 27 April 1958 (UNClOS I), a
number of States proposed an extension of the breadth of the territorial sea to 6 nm
and the creation of an EFZ of up to 12 nm measured from the baselines from which
the territorial sea is measured (i.e., the 6–12 nm belt beyond the territorial sea).39

However, no compromise on either the maximum breadth of the territorial sea or
the recognition of an EFZ could be reached at UNClOS I. Accordingly, the 1958
Convention on the Territorial Sea and Contiguous Zone (CTSCZ)40 does not define
the maximum breadth of the territorial sea. Article 1(1) of the CTSCZ merely provides
that “[t]he sovereignty of a State extends, beyond its land territory and its internal
waters, to a belt of sea adjacent to its coast, described as the territorial sea,” whereas
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Article 6 of the CTSCZ states that “[t]he outer limit of the territorial sea is the line
every point of which is at a distance from the nearest point of the baseline equal to
the breadth of the territorial sea” without indicating the extent of the “breadth of
the territorial sea.” However, this also meant that the breadth of the territorial sea
remained subject to general international law and that the CTSCZ has to be inter-
preted accordingly.41 The concept of the EFZ, on the other hand, was neither con-
sidered to constitute part of the territorial sea nor of the contiguous zone, meaning
that it was not covered by the existing zones acknowledged by the 1958 Geneva Con-
ventions (see discussion below).

As such, the concept of an EFZ was generally considered incompatible with
Article 1 of the 1958 Convention on the High Seas42 which states, in its Article 1, that
the high seas cover “all parts of the sea that are not included in the territorial sea or
in the internal waters of a State” (therefore arguably leaving no room for an addi-
tional sui generis zone) and, in its Article 2(2), that all States enjoyed freedom of
fishing in the high seas.43 Therefore, the question whether the maximum breadth of
the territorial sea remained at the generally accepted 3 nm, or at 6 nm plus an EFZ
of another 6 nm, or indeed at 12 nm, remained contested.44 As a result, the second
United Nations Conference on the law of the Sea (UNClOS II) in 1960 was con-
vened to, inter alia, “[consider] further the questions of the breadth of the territorial
sea and fishery limits,” but proposals for an EFZ of up to 12 nm failed (by one vote).45

Participation in the 1958 Geneva Conventions remained relatively low and, as
a result, proved to be less of an obstacle to the extension of coastal State jurisdiction
than might have been expected. This lack of support “was particularly reflected in
the rapidly developing state practice with respect to claims to fishing zones.”46

Indeed, the proposal for an extended territorial sea and EFZ at UNClOS I and II,
which had only failed by one vote, “greatly strengthened the political legitimacy” of
the concept of the EFZ.47 The new developments were not restricted to unilateral
claims48 but also involved recognition of the right of coastal States to an EFZ beyond
the territorial sea between 3 nm (at the time) and 12 nm by other States in various
fisheries agreements.49 This practice was relatively widespread amongst major coastal
States and fishing States—with such practice particularly concentrated in Europe.50

As early as 1960, the United Kingdom and Norway concluded an FAA, the pre-
amble of which expressly took into account “the proposal on the breadth of the ter-
ritorial sea and fishery limits which was put forward jointly by the Governments of
the United States of America and Canada at [UNClOS II] in 1960 and which
obtained 54 votes.”51 In the preamble, the parties also affirmed “their belief that an
Agreement to stabilize fishery relations between the two countries should be based
on the aforesaid proposal, and should not contemplate the exclusion of fishing vessels
from any area beyond the limits of the fishery zone referred to in that proposal.”
Article II of the FAA granted Norway the right to exclude fishing vessels registered
in the United Kingdom from “an area contiguous to the territorial sea of Norway
extending to a limit of 6 miles from the base line from which that territorial sea is
measured.” However, Article III of the FAA granted such vessels the right to continue
“to fish in the zone between the limits of 6 and 12 miles from the base line from
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which the territorial sea of Norway is measured”—although that right would expire
in 1970. Thus, Norway and the United Kingdom endorsed the concept of an EFZ
that would at least cover the belt from 3–12 nm.

Equally, in 1961, Iceland concluded two exchanges of notes with the United
Kingdom52 and Germany53 respectively in order to settle a dispute concerning Ice-
land’s (then) contentious claim to a fishery zone of 12 nm. These agreements rec-
ognized the Icelandic claim but also granted the United Kingdom and Germany
fisheries access to the outer 6 nm of Iceland’s new fishery zone for a transition period
of three consecutive years. These exchanges of notes were mixed agreements, but
they included a fisheries access component.54

In a 1962 FAA,55 Norway granted the Union of Soviet Socialist Republics (USSR)
access to “a Norwegian fishing zone between the limits of six and twelve miles from
the base line from which the territorial waters of the Kingdom of Norway are meas-
ured”56 in return for access to “Soviet territorial Waters in Varangerfjord between
the limits of six and twelve miles from the shore”57 with both access arrangements
expiring in 1970.

Perhaps the most significant development came with the conclusion of the 1964
london Fisheries Convention (lFC), which was concluded between several Euro-
pean States and provided for reciprocal fisheries access in specifically designated
coastal waters.58 Article 1(1) of the lFC states that “[e]ach Contracting Party recog-
nizes the right of any other Contracting Party to establish the fishery régime
described in Articles 2 to 6 of the present Convention.” This statement is completed
by Articles 2 and 3 of the lFC. Article 2 states that “[t]he coastal State has the exclu-
sive right to fish and exclusive jurisdiction in matters of fisheries within the belt of
six miles measured from the baseline of its territorial sea.” In addition, Article 3 of
the lFC states that “[w]ithin the belt between six and twelve miles measured from
the baseline of the territorial sea, the right to fish shall be exercised only by the
coastal State.” However, other States had a continued right to fisheries access if their
“fishing vessels […] have habitually fished in that belt between 1st January, 1953 and
31st December 1962.” The lFC entered into force in 1966 and by 1971 it had twelve
parties, all of which were European coastal States (Belgium, Denmark, France, Ger-
many, Ireland, Italy, the Netherlands, Poland, Portugal, Spain, Sweden, and the
United Kingdom).59 Reference to the regime established by the lFC was also made
in a 1964 FAA between the United Kingdom and Norway which implemented the
earlier FAA of 1960.60 This bilateral agreement is relevant in so far as Norway never
became a party to the lFC.

After the conclusion of the lFC, the practice of claiming an EFZ became more
widespread in other regions of the world. In 1965, Japan and South Korea concluded
an agreement (not strictly speaking an FAA) in which they “mutually recognize[d]
that each High Contracting Party has the right to establish a sea zone (hereinafter
‘fishery zone’), extending not more than 12 nautical miles from its respective coastal
base line, over which it will have exclusive jurisdiction with respect to fisheries.”61

After New Zealand had claimed an EFZ, it concluded an FAA with Japan in 1967
which implicitly recognized New Zealand’s EFZ by granting Japan access (until 1970)
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to certain fisheries in the 6–12 nm belt of the EFZ.62 One year later, Australia con-
cluded a similar FAA with Japan, which in principle excluded Japanese fishing vessels
from fishing in the 12 nm EFZ of Australia, as well as the Territory of Papua and
the Trust Territory of New Guinea (which are today part of independent Papua New
Guinea) except for specific access arrangements.63 As far as North America is con-
cerned, in 1967 the United States and Mexico concluded an FAA which provided
for reciprocal access to parts of the 9–12 nm belt of their respective EFZs.64 Similarly,
in 1968 Mexico concluded an FAA with Japan which granted Japan access to parts
of the 9–12 nm belt of the Mexican EFZ.65 Finally, the practice of establishing EFZs
was also not absent from the African continent, as evidenced by a 1969 FAA between
Spain and Morocco, which granted Spain access to parts of Morocco’s EFZ of 12
nm.66

Overall, the examples given here (which are by no means exhaustive) are evi-
dence of the practice of as many as 22 States from different parts of the world (and
including most important fishing nations at that time) recognizing the right of
coastal States to establish an EFZ of 12 nm. In light of the freedom of fishing on the
high seas enshrined in the HSC, these treaties did not codify a  pre- existing rule of
customary international law. To the contrary, the opinio iuris reflected in the recog-
nition of the concept of the EFZ in FAAs67 was constitutive of a new rule of customary
international law. In fact, it has been suggested that the striking absence of strong
opposition against these EFZ claims was not only due to the  near- agreement at
UNClOS II but also due to the fact that almost all coastal States claiming an EFZ
continued to grant other States’ fisheries access to this zone.68 Seen from this per-
spective, FAAs may have had an additional catalytic effect in generating opinio iuris.
Thus, the ICJ’s finding in its 1974 judgments in the Fisheries Jurisdiction Cases that
“the concept of the fishery zone, the area in which a State may claim exclusive fishery
jurisdiction […]; the extension of that fishery zone up to a 12-mile limit from the
baselines appears now to be generally accepted” and that this concept had “crystal-
lized as customary law in recent years arising out of the general consensus revealed
at [UNClOS II]” appears to be well founded.69

During UNClOS I and II, most States regarded the EFZ as a sui generis concept
that was different from the territorial sea. This position was confirmed by the State
practice presented here. The coastal State’s rights in the EFZ were indeed restricted
to exclusive rights to fisheries and did not amount to a form of “sovereignty” that
could be likened to the coastal State’s rights in the territorial sea. It follows that the
EFZ must be regarded as the functional predecessor of the EEZ rather than as a step
in the gradual extension of the territorial sea towards 12 nm.70 Indeed, the ICJ stated
in the Fisheries Jurisdiction Cases that the EFZ granted coastal States exclusive rights
to fisheries “independently of its territorial sea” and was therefore “a tertium genus
between the territorial sea and the high seas.”71 If this is true, the declaration of
recognition of the coastal State’s right to an EFZ of up to 12 nm in FAAs may be
regarded as a precedent for similar declarations in later FAAs which concerned the
existence of a right of coastal States to claim an EEZ of 200 nm in which they enjoyed
sovereign rights to marine living resources (discussed in the next section).
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The Emergence of the Concept of Preferential Fishing Rights

Soon after the emergence of the concept of the EFZ, a further development con-
cerning fishery rights of coastal States took place. Even when the waters beyond the
territorial sea and beyond the EFZ (i.e., the waters beyond 12 nm of the coast) were
still part of the high seas for the purposes fisheries, the question of whether the inter-
ests of certain States (e.g., coastal States, distant water fishing nations, geographically
disadvantaged States) should be somehow reflected in a more nuanced regime of
priorities for fisheries access to these areas was present.72 To this end, Article 6(1)
of the 1958 Convention on Fishing and Conservation of the living Resources of the
High Seas recognized that “[a] coastal State has a special interest in the maintenance
of the productivity of the living resources in any area of the high seas adjacent to its
territorial sea.”73 Of course, this was a vague concept and as the remaining paragraphs
of Article 6 prove, the coastal State’s special interest mainly concerned unilateral
conservation measures and fell short of exclusive jurisdiction.74 Parallel to the devel-
opment of the concept of “special interest,” the concept of “preferential fishing
rights” of coastal States in the waters adjacent to their coasts emerged. Unlike the
former, the latter concept focused on preferential fisheries access rather than con-
servation—at least in situations where the coastal State’s population was highly
dependent on its coastal fisheries.75 However, the concept did not provide for exclu-
sive fisheries jurisdiction either. As one author put it, the difference between the
concept of the EFZ and the concept of preferential fishing rights is that the latter
“relates to catch and not to jurisdiction” whereas in the former “the exclusiveness
relates to jurisdiction and not necessarily to catch.”76

To some extent, the interest of coastal States in preferential fishing rights was
reflected in both bilateral and multilateral treaties.77 However, it appears that this
practice was rather scarce. For example, the preamble of the multilateral Arrange-
ment relating to Fisheries in Waters surrounding the Faroe Islands concluded by
Belgium, Denmark, France, the Federal Republic of Germany, Norway, Poland and
the United Kingdom in 1973 recognized “that the Faroe Islands should enjoy pref-
erence in waters surrounding the Faroe Islands” and its Article 4 contains preferential
fisheries access for the Faroe Islands by exempting the Faroe Islands from seasonal
and spatially restricted closures for trawl fishing established by Article 3(1).78 Equally,
Article II(1) of the Agreement on the Regulation of the Fishing of  North- East Arctic
(Arcto-Norwegian) Cod concluded by the United Kingdom, Norway and the USSR
in 1973 allocated the biggest share of the envisaged quota to Norway as the coastal
State, whereas Article II(2) granted Norway an additional quota for “coastal cod”
which was to be considered as a separate stock.79

In 1975 the United States and Poland concluded an agreement in which both
States agreed to take “into account anticipated legal and jurisdictional changes in
the regime of fisheries management based upon the consensus emerging from the
Third United Nations Conference on the law of the Sea.”80 The principles governing
fisheries access to the waters adjacent to the territorial sea of the United States envis-
aged by Article 2(1)(c) of that agreement included “preferential harvesting rights for
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United States fishermen based on their capacity to harvest the living resources.” As
evidenced by Article 2(2) of that agreement, the United States’ preferential harvesting
rights were of a nature that could have fully displaced Polish fishing vessels if no
surplus was available.

While the examples given here are not exhaustive, it seems that—when com-
pared to the practice supporting the concept of the EFZ—practice in support of the
concept of preferential fishing rights was neither widespread nor uniform. Nonethe-
less, in its Fisheries Jurisdiction judgments of 1974, the ICJ took note of, inter alia,
this treaty practice in determining the legal status of the concept of preferential fish-
ing rights:

State practice on the subject of fisheries reveals an increasing and widespread
acceptance of the concept of preferential rights for coastal States […]. [T]he pref-
erential rights of the coastal State were recognized in various bilateral and multi-
lateral international agreements.81

The ICJ then went on to accept the status as a rule of customary international law
of “the concept of preferential rights of fishing in adjacent waters in favor of the
coastal State in a situation of special dependence on its coastal fisheries, this pref-
erence operating in regard to other States concerned in the exploitation of the same
fisheries.”82 Thus, the ICJ expressly made use of statements of acceptance of prefer-
ential fishing rights in fisheries treaties in order to establish opinio iuris with respect
to the customary status of that concept.

Thus, treaties similar to FAAs were seen by the ICJ as contributing to opinio
iuris concerning the alleged customary international law concept of preferential fish-
ing rights for coastal States (under certain conditions).83 This finding has been subject
to considerable criticism and—in the view of the present author—rightly so. There
is scarce evidence of relevant State practice and the negotiation history of the agree-
ments discussed above (the first two of which were mentioned by the ICJ) does not
imply that flag States had accepted a legal obligation to grant coastal States prefer-
ential access.84 Indeed, with the possible exception of the preamble of the Faroe
Arrangement, it is doubtful that these treaties contained an external component that
could be evidence of opinio iuris. While the ICJ’s finding is not entirely convincing,
it is proof of the willingness of the ICJ to use the recognition of legal concepts in
regional fisheries treaties as evidence of opinio iuris.

The Emergence of the EEZ

Most of the text of the EEZ fisheries regime of Part V of UNClOS was agreed
upon by 1976—six years before UNClOS was signed and 18 years before its entry
into force.85 Nonetheless, as late as 1977, some authors still insisted on the basis of
the ICJ’s judgments in the Fisheries Jurisdiction Cases that the concept of the EEZ
had “no present standing in international law.”86 However, on the basis of the evi-
dence available, it seems more likely that, already in the late 1970s, the EEZ’s “accep-
tance as part of existing or emerging customary international law was anticipated
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or reflected by national legislation and measures and by many bilateral fisheries
agreements.”87 In this regard, it should be noted that while many States did not at
first claim “full EEZs” but extended EFZs of up to 200 nm, the latter can be consid-
ered as reflecting a part of the former and are thus included in the notion of the
EEZ.

Indeed, soon after the ICJ had found in its Fisheries Jurisdiction judgments that
the concepts of the 12 nm EFZ and preferential fishing rights constituted rules of
customary international law, an increasing number of coastal States began to uni-
laterally claim zones of up to 200 nm in which they asserted sovereign rights over
marine living resources and enacted national legislation to make use of these sov-
ereign rights (EFZs/EEZs).88 The opinio iuris of these States concerning the existence
of their right to a 200 nm zone was evidenced by their own claims. Of particular
weight, however, is the opinio iuris of States other than those States asserting the
right in question. In other words, it is important to study the reaction of other
(affected) States to the claims of coastal States to extended jurisdiction. While there
were at first many objections to the claims to coastal States to an EFZ/EEZ of 200
nm, States also increasingly began to conclude FAAs concerning EFZs/EEZs in the
1970s.89 Of these FAAs, most were concluded either between developing coastal
States and developed nations with fishing fleet overcapacities (as is still the case
today)90 or between developed States in order to phase out previous fishing activities
in areas which now fell within new EFZs/EEZs.91

It is submitted that these FAAs are evidence of opinio iuris.92 In the  Asia- Pacific
region, for example, New Zealand concluded FAAs with Japan,93 South Korea,94 and
the USSR95 in 1978, all of which contained clauses in their preambles recognizing
New Zealand’s claim to sovereign rights over marine living resources within a zone
of 200 nm. The United States concluded FAAs containing similar clauses with South
Korea96 and Japan.97 A clause in the preamble of the 1978 FAA between New Zealand
and Japan read as follows:

Recognizing that, in accordance with relevant principles of international law, the
Government of New Zealand has established a zone of 200 nautical miles within
which it exercises sovereign rights for the purpose of exploring and exploiting,
conserving and managing the living resources[.]

Similar statements can be found in trans–Atlantic FAAs such as the 1975 FAA
between Canada and Norway, which contains the following clause in its preamble:

Recognizing that both Governments propose to extend their areas of jurisdiction
over such living resources pursuant to and in accordance with relevant principles
of international law, and to exercise within these areas sovereign rights for the
purpose of exploring and exploiting, conserving and managing these
resources[.]98

Of this FAA, it has been said that it “was the first [Canadian] agreement signed
which recognized Norwegian rights to a share of the surplus in exchange for de facto
recognition of an eventual [200 nm] Canadian zone.”99

The same clause exists, for example, in the preamble of 1976 FAA between
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Canada and Portugal100 and in the preamble of the 1976 FAA between Canada and
Spain.101 Equally, the preamble of the 1977 FAA between the United States and the
European Economic Community (EEC) acknowledged “the fishery management
authority of the United States as set forth in the Fishery Conservation and Manage-
ment Act of 1976”102—legislation unilaterally enacted by the United States in order
to establish a 200 nm fishery conservation zone in which the United States claimed
exclusive fisheries jurisdiction.103 Similar statements can be found, for example, in
the preambles of the 1977 FAA between the United States and Cuba104 (the latter
being evidence of at least some latin American practice) and the 1976 FAA between
the United States and Poland.105 Relevant practice from the 1970s can also be found
on the African continent. For example, the preamble of the 1981 FAA between Mau-
ritania and the USSR takes “into account the decision of the Islamic Republic of
Mauritania to establish a 200-mile economic zone.”106 Equally, the preamble of the
1979 FAA between South Africa and Spain contained the following statement:

Recognizing the fact that the Government of the Republic of South Africa has
extended its jurisdiction over the living resources of its adjacent waters pursuant
to and in accordance with relevant principles of international law, and exercises
within a zone of 200 nautical miles sovereign rights for the purpose of exploring
and exploiting, conserving and managing these resources[.]107

It may be concluded that the practice was widespread and involved most major fish-
ing nations. One aspect of the examples provided above, however, could be criti-
cized—namely the fact that all States engaging in the practice of recognizing other
States’ EEZ claims were in fact also coastal States themselves and did therefore act
with the prospect of gaining sovereign rights over marine living resources in exten-
sive marine areas. On this basis, and given the risk of “creeping jurisdiction” by
coastal States through such practice, it could be argued that their opinio iuris should
not carry the same weight as the opinio iuris of landlocked States. While this argu-
ment is not entirely without merit, it should be borne in mind that most of the States
entering into FAAs (e.g., the United States, the USSR or Japan) are also important
flag States which are traditionally opposed to extensions of coastal State jurisdiction
despite the fact that they are coastal States themselves. In addition, few landlocked
States have a considerable fishing fleet—and those that do have such a fleet do often
not pursue a very active fisheries policy that would lead to vocal objections to the
practice of coastal States and other flag States. Given these considerations, it seems
legitimate to uphold the inferences drawn above with respect to the opinio iuris gen-
erated by FAAs recognizing coastal States’ rights to an EEZ.

Conclusion

The present article has shown that there was a gradual development from com-
plete freedom of fishing on the high seas adjacent to a coastal State’s territorial sea
towards a fisheries regime that provided for exclusive fishing rights of coastal States
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in maritime zones of increasing breadth. This development was influenced by State
practice arising out of FAAs. First, FAAs and related practice were a major source
of opinio iuris with respect to the emergence of the EFZ of up to 12 nm as a rule of
customary international law. Second, it is doubtful whether the concept of prefer-
ential fishing rights ever attained the status of a rule of customary international law
as asserted by the ICJ—and FAAs in the strict sense did not contribute significantly
to the development of that concept. Third, similar practice to that which contributed
to the emergence of the 12 nm EFZ was later adopted with respect to EFZs/EEZs as
zones of 200 nm in which coastal States have sovereign rights over living resources.
Specifically, the article has shown that the unilateral EEZ claims of coastal States
which are often referenced in literature dealing with the emergence of the EEZ were
accompanied by FAAs recognizing coastal States’ rights to claim an EEZ of 200 nm.
These FAAs are clear evidence of the acceptance by other States of coastal States’
claims to an EFZ/EEZ. Consequently, they were evidence of opinio iuris with regard
to the status of the EEZ/EFZ as a rule of customary international law prior to its
codification in Part V of UNClOS. Of course, the development of the EEZ fisheries
law regime did not stop with the entry into force of UNClOS, and neither did the
influence of FAAs on that regime. FAAs continue to shape the content of the rules
of Part V of UNClOS because they may constitute subsequent State practice relevant
to the interpretation of Part V of UNClOS.108 Equally, given the fact that Part V of
UNClOS continues to provide only a general framework for EEZ fisheries regula-
tion, FAAs continue to be used as specific and more detailed regulatory tools in EEZ
fisheries management throughout the world.
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The Settlement of Maritime
 Boundary Disputes in Southeast 
Asia and Oceania: A Synthesis 
in light of Indonesian Practice

Brian McGarry

Structured Abstract

Article Type: Research Paper
Purpose—This study reviews the sophisticated diversity of recent approaches

to the resolution of delimitational and related maritime disputes among Indonesia’s
neighboring States, and presents potential approaches to unresolved disputes in
Southeast Asia and beyond the region.

Design, Methodology, Approach—The study highlights Indonesia’s experiences
due to the range of approaches it has employed and issues which have arisen in the
settlement or  non- settlement of boundary disputes with its 10 maritime neighbors.
The study first offers a taxonomy of these approaches:  zero- sum negotiated solu-
tions (e.g.,  treaty- based maritime delimitation);  mutual- benefit negotiated solutions
(e.g., joint development of the continental shelf); amicable  third- party resolution
(e.g., boundary conciliation); and adversarial  third- party resolution (e.g., arbitra-
tion).

Findings—The study identifies and compares modalities that are found to vary-
ing degrees within each of these general approaches, and offers conclusions as to
whether their utility or  non- utility in prior practice can be effectively extended to
unresolved disputes in the region. Such modalities include: strategic considerations
(e.g., incremental approaches to dispute settlement); procedural difficulties (e.g.,
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 post- negotiation ratification); potential  third- party involvement (e.g., intervention
of third States); and durability issues (e.g., perceptions of legitimacy).

Practical Implications—By systematizing common benefits and drawbacks
across a range of approaches to maritime boundary disputes, the study provides and
assesses tools for governments regarding the resolution of outstanding conflicts,
including vulnerabilities to unilateral settlement pursuant to existing dispute settle-
ment treaty provisions.

Originality, Value—The study differs from existing commentary due to its iden-
tification of strategic and other modalities in boundary practice which may be of
interest to scholars and the governments of coastal states. It is also unique in its
illustrative but comprehensive exploration of one government’s myriad maritime
boundary concerns.

Keywords: delimitation, dispute settlement, joint development, 
maritime boundaries, Southeast Asia

Introduction
The present study reviews the sophisticated diversity of approaches to the res-

olution of delimitational and related maritime disputes among States in Southeast
Asia and Oceania, and on this basis systematizes potential approaches to unresolved
disputes within and beyond the region.1 The coordination and identification of
nomenclature for the varied dimensions of this practice—particularly as concerns
Indonesia, the world’s largest archipelagic State, which possesses delimited or unde-
limited maritime boundaries with 10 other States—holds potential value for not only
governmental and intergovernmental stakeholders in the region, but also policy-
makers across a geographically broader spectrum. A comprehensive perspective on
these approaches may not only maximize the efficient utilization of economic and
natural resources, but also reduce the likelihood of boundary issues giving rise to
military conflict.2

With a predominant focus on Indonesia’s prolific experience in maritime
boundary practice,3 Part II of this article offers a taxonomy of these general approaches.
By grouping these approaches within specific categories, the article permits closer
examination of the relevant differences between such examples of boundary practice.
These categories consist of:  zero- sum negotiated solutions, which aim to draw defin-
itive boundaries in treaty form;  mutual- benefit negotiated solutions, which prioritize
the economic gains of two States over the clarification of their respective sovereignty
claims (such as seen in joint development agreements); amicable  third- party dispute
settlements, which introduce an external actor into a boundary dispute, but which
depend upon the post hoc conclusion of a  zero- sum treaty or  mutual- benefit arrange-
ment in order to give effect to a third party’s recommendations (such as seen in
boundary conciliation); and adversarial dispute settlement, through which two States
consent in advance to comply with a third party’s final and binding resolution of a
boundary dispute (such as seen in arbitration).
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In discussing practical examples from each of these four categories, Part II takes
an inclusive approach to case law, exploring synergies between boundary conflicts
and regional disputes that may not directly concern delimitation, such as cases
regarding sovereignty or entitlements. Part III of this article identifies and compares
certain modalities that are found to varying degrees within each of the four categories
of dispute resolution, and considers how their utility or nonutility in prior practice
may be effectively extended to unresolved boundary disputes by governments in
Southeast Asia and beyond. Part IV concludes with brief remarks regarding the
application of tactics in prospective maritime boundary practice.

Taxonomy of the Approaches

Zero-Sum Treaty Negotiation

The negotiation of maritime boundaries is a task that varies according to the
political and geographic dynamics between neighboring States, but it does not exist
in a normative vacuum. Unlike boundaries between provinces and other  intra- State
jurisdictions, the negotiation of international boundaries has been informed by a
body of norms developed through adjudicative bodies such as the International
Court of Justice (“ICJ”) and codified in multilateral treaties, most notably the UN
Convention on the law of the Sea (“UNClOS”), to which all Southeast Asian States
other than Cambodia are currently Contracting Parties.

UNClOS Article 15 provides that the territorial seas of opposite or adjacent
States shall be delimited according to a median line using equidistant base points,
unless variance is justified by historic title or other special circumstances, or else
the parties agree to a different delimitation. In the absence of credible evidence of
historic title,4 it would appear that the most likely means for a State to achieve a
negotiated territorial sea delimitation that does not rely upon equidistance method-
ology is to expand the scope of the negotiation and, in so doing, offer a quid pro quo
concession that incentivizes its neighboring State’s consent to depart from Article
15’s default approach. In contrast, the delimitation of the exclusive economic zone
(“EEZ”) offers no default methodology in the absence of agreement. UNClOS Article
74(1) requires only an “equitable solution” based on the means stated in ICJ Statute
Article 38, which are as vague and permissive as the “equitable solution” they are
intended to serve in this context. Indeed, this implied reference to the primary source
cited in Article 38(1)(a) (“international conventions, whether general or particular,
establishing rules expressly recognized by the contesting states”) establishes an
arguably circular logic, insofar as the conclusion of a boundary treaty informs, and
thus ensures accordance with, the recognized sources of international law. The same
language is incorporated in UNClOS Article 83(1) concerning continental shelf
delimitation. States thus have far greater flexibility in negotiating boundary treaties
under the EEZ and continental shelf regimes than they do in the territorial sea.

This is not to say that international courts and tribunals have not provided
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guidance to negotiators in the interpretation of Articles 74(1) and 83(1). Indeed, the
ICJ has recognized and applied a  three- step version of the corrective equity approach
advanced by earlier arbitral tribunals in continental shelf boundary disputes, con-
sisting of drawing a provisional equidistance line, adjusting for relevant circum-
stances, and reviewing for proportionality.5 Yet the distinction between a mere
adjustment based on relevant circumstances and a full “change” from the primacy
of equidistance may be difficult to discern in practice, as noted by several Judges of
the International Tribunal for the law of the Sea (“ITlOS”) when adopting this
approach in Bangladesh v. Myanmar.6

Among its 10 opposite or adjacent neighboring States, Indonesia has negotiated
maritime boundary agreements in whole or in part with all except Palau and  Timor-
leste. In terms of EEZ delimitation, its experience with India reflects a notable
approach. The two States had agreed upon a boundary between their continental
shelves in the 1970s.7 As opposed to Indonesia’s practice with Malaysia—which
includes a 1970 agreement formally imposing a territorial sea delimitation upon a
previously agreed continental shelf delimitation8—the subsequent practice of these
two States reflects a mutatis mutandis application of this boundary to the EEZ, with-
out necessitating the conclusion of a separate treaty.9

This practice merits two reflections. First, it should be borne in mind that while
the continental shelf regime traces its roots to post–World War II unilateral decla-
rations and multilateral conventions, the EEZ is a regime that in principle did not
emerge until the adoption of UNClOS in 1982. The effect of this development was
to remove large swaths of maritime space from the high seas, and place it under the
economic control of coastal States. Thus, in the instance of States with opposing
coasts less than 400 nautical miles apart, a new regime emerged without necessitating
the governance of bilateral delimitation treaties.

Second, while continental shelf jurisdiction in the absence of opposite coastal
States or extended continental shelf claims extends, like the maximum length of the
EEZ, 200 nautical miles from the coast, it should be noted that these regimes are
not necessarily coterminous. Given the separate treatment of these regimes in UNC-
lOS—and considering the above said flexibility in their delimitation, under Articles
74(1) and 83(1)—States remain at liberty to agree to separate arrangements as to
these areas.

Prior to Papua New Guinea’s independence in 1975, Australia on its behalf had
concluded with Indonesia three 1971 continental shelf delimitation agreements in
the Timor and Arafura Seas.10 In 1980, Indonesia and Papua New Guinea concluded
a new agreement that incorporated and extended, by means of equidistance, the 1971
boundary northward 200 nautical miles from the two States’ baselines.11

This extension of seabed delimitation included as well as a provision concerning
the superjacent water column. Given the extent of intermixing between Indonesian
archipelagic waters and the Timor and Arafura seawaters, such clauses may be viewed
as particularly salient for archipelagic States, as the potential for marine pollution
to spread through these mixwaters underscores the value of clearly defined envi-
ronmental enforcement and EEZ boundaries.12 While the agreement envisages in
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undefined form the cooperative management and coordination of policies concern-
ing marine living resources in these areas, it provides a much firmer normative
framework concerning subsistence fishing, preserving “[t]he right of nationals of
either Party who have, customarily and by traditional methods, fished in the waters
of the other Party […].”13

Indonesia’s treaty practice with Singapore is particularly notable as regards
baselines, insofar as it gives no effect to artificial means that would otherwise extend
baselines seaward. The two States’ 2009 and 2014 boundary agreements extend by
short distances the border that had been affected by earlier agreement.14 Given Sin-
gapore’s land reclamation activities in the intervening period, it is worth noting that
neither of the more recent agreements took such activities into account when extend-
ing the boundary line.15 Also noteworthy is the 2009 treaty’s use of archipelagic base-
lines to Indonesia’s marginal benefit in the delimitation.

Indonesia would leverage this practice to greater benefit in its far more extensive
delimitation with the Philippines in 2014. The Philippines is the State with which
Indonesia (or indeed, any other State) has most recently begun to delimit maritime
spaces, with two decades of negotiation culminating in a boundary agreement in the
Sulawesi Sea. Aside from the breadth and complexity of this agreement, which
includes eight turning or terminal points and extends for over 600 nautical miles,
its most notable aspect is that it delimits the EEZ without prejudice to continental
shelf delimitation.16 This may reflect the application of equidistance delimitation
being modified to an extent in favor of Indonesia, due to its longer archipelagic
baselines in relation to the delimitation area.17

Indonesia’s delimitation practice with Thailand reveals a flexible approach to
equidistance methodology, and a preference for relegating to separate treaty nego-
tiations two delimitations that diverge on this basis. The two States’ 1971 boundary
treaty delimits an expanse of continental shelf with fairly uniform morphological
characteristics. By contrast, their 1975 agreement abandons this approach when
addressing an expanse of continental shelf with divergent morphology in relation
to their coastlines. The negotiation of this delimitation was undoubtedly complicated
further by the promising nature of petrol exploration in this particular area. As such,
the treaty’s requirement of cooperation “[i]f any single geological petroleum or nat-
ural gas structure extends across the boundary line” may be seen to reduce the risk
of delimitation for either delegation to this negotiation.18

The 2003 continental shelf boundary agreement between Indonesia and Viet-
nam also partly abandons equidistance methodology, though this would appear to
be due principally to conditions above sea level.19 These include a high level of dis-
parity in the two States’ coastlines vis-à-vis this maritime area, as well as discrep-
ancies in the distance between each State and its relevant islands. In those areas
where equidistance was maintained, Indonesia again benefits from a favorable tra-
jectory arising from its use of archipelagic baselines. The agreement only expressly
covers the continental shelf boundary and—consistent with a general trend in  latter-
day Indonesian boundary practice—in respect of those areas where equidistance
was not maintained Indonesia has confirmed that the agreement does not prejudice
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any divergent claims as to the EEZ. Indeed, the inherent difficulties of regulating
enforcement jurisdiction when seafloor and water column boundaries follow dif-
ferent trajectories underscore how much value Indonesia has placed in the liberty
to negotiate, as a general practice, each of these regimes separately.

The series of Indonesia’s bilateral delimitation negotiations demonstrating the
single greatest source of innovation in  zero- sum boundary practice has been with
Australia. Since the 1970s, the two States have crafted agreements that cover approx-
imately 1,300 nautical miles of seabed and aquatic territory, on the basis of various
principles of natural prolongation, equidistance, and modified effect for insular fea-
tures.20 In some instances these agreements have framed and influenced each other
in innovative ways, such as the parties’ agreement to a provisional fisheries boundary
on the basis that a prior agreement be preserved regarding Indonesian nationals’
traditional fishing activities in Australian waters.21

The aforementioned 1971 agreements between Australia and Indonesia estab-
lished seabed boundaries on the basis of roughly equivalent coastal geographies,
requiring few turning points to affect an equidistance delimitation. Further simpli-
fying these negotiations was a relative lack of available geological data concerning
the parties’ continental margins. The two neighbors followed this with a 1972 seabed
boundary agreement spanning the Arafura and Timor Seas, which have taken on
economic and environmental significance for both States. The 1972 agreement left
a gap between two delimitations due to Portugal’s control of the East Timor region
and refusal to participate in trilateral negotiations. This agreement also benefited
Australia’s claims to an area north of the equidistance line between its coast and
that of Indonesia, due to the area’s morphological characteristics and the ICJ’s
espousal of natural prolongation in its 1969 North Sea Judgment (on which basis the
parties to that landmark case—three neighboring States along a concave coast—
negotiated boundaries which enlarged West Germany’s maritime entitlement vis-
à-vis those of Denmark and the Netherlands).22

State practice and delimitational case law since the 1982 adoption of UNClOS
have tended to depart from the ICJ’s early embrace of the equidistance approach,
instead favoring median line boundaries when delimiting between States with oppos-
ing coastlines less than 400 nautical miles apart.23 In 1972, however, Indonesia readily
accepted Australia’s proposed application of natural prolongation principles, result-
ing in a seabed boundary quite closer to the island of Timor than to the Australian
coast.24 Indonesia would come to publicly regret accepting this position during the
1972 negotiations.25

Following the two States’ 1973 arrangements concerning area which would ulti-
mately rest with Papua New Guinea upon its independence, Australia and Indonesia
returned to negotiations after Australia declared in 1979 an EEZ defined by strict
equidistance. Indonesia’s opposition to this methodology in the area concerned
arose from the presence of Ashmore and Cartier Islands, which Indonesia argued
would result in disproportionate delimitation if these features were given full EEZ
effect. Under the terms of the parties’ 1981 agreement,26 these features were treated
as de facto “rocks” in the parlance of Article 121 of the following year’s final UNClOS
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text, resulting in radii of 12 nautical miles. Indonesia’s achievement of favorable
terms in this regard was likely helped by the absence of major fishing activities in
the disputed area and the expressly provisional nature of the agreement.27

The parties’ 1997 agreement extended delimitations drawn provisionally in 1981,
modifying this arrangement only by adjusting the radii of the two insular features
from 12 to 24 nautical miles.28 This is a relatively minor adjustment as compared to
the full effect of a 200 nautical mile EEZ, and one that reasonably accommodates
the contiguous zones provided for in UNClOS Article 33. The agreement provided
Australia with significant seabed territory subjacent to Indonesian EEZ waters in
the region of the 1981 arrangement, while effecting new delimitations north of Christ-
mas Island and south of Java that provided Indonesia with approximately  two- thirds
of the parties’ overlapping maritime and seabed claims.

However, the remarkable achievement of the 1997 agreement—which has been
credited in part to the ability of delegations to negotiate in locations other than
Jakarta and Canberra29—has also been overshadowed by forces beyond the negotia-
tors’ direct control. A shift in legal representation of the region of East Timor from
Indonesia to the UN Transitional Administration in East Timor in 1999 raised a sig-
nificant technical issue for the 1997 agreement, as it referred to  now- defunct treaties
and obligations concerning the region of East Timor vis-à-vis Indonesia. As a result,
the 1997 agreement is not in force and negotiations on its fate remain pending.

Mutual-Benefit Treaty Negotiation

A failure to resolve overlapping claims through delimitation agreements may
lead to a reluctance among petrochemical companies and foreign investors to pursue
operations in a given continental shelf area. For example, in the South China Sea,
disputes concerning sovereignty and delimitation between neighboring States have
left neighboring States unable to demonstrate clear title to mineral deposits and
therefore attract  large- scale investment.30 The consequences of unresolved overlap-
ping claims are not limited to the continental shelf regime, as the absence of an
agreed system of legal governance may also problematize fisheries management.31

While an agreed delimitation may be particularly difficult to obtain when overlap-
ping claims arise in narrow waters such as the Timor Sea and the Torres Strait, such
conflicts may be partly resolved by creating neutral areas in which claimant States
share rights to seabed or aquatic resources.32

The rationale behind joint development zones—to exploit disputed resources
in a manner that is efficient, fair, and mutually beneficial—is evident in multiple
bilateral arrangements in Southeast Asia, such as a 1992 arrangement between
Malaysia and Vietnam.33 One of the most notable examples of such efforts is the
1989 Timor Gap Treaty between Indonesia and Australia,34 which was at the time
the most comprehensive joint development agreement in existence.35 This agreement
addressed the Timor Gap, which had been omitted from the delimitation in the par-
ties’ 1972 agreement due to Portugal’s control of East Timor and refusal to participate
in trilateral negotiations. In revisiting this area, Australia and Indonesia temporarily
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resolved a negotiation deadlock and attempted to ensure efficient exploration and
exploitation activities by creating a zone of cooperation consisting of three regions.
In the regions closest to either party’s coastal baselines, that State would hold the
right to grant exploration and exploitation contracts, provided that 10 percent of
resulting revenue is remitted to the other State. In the middle region, a body com-
posed of both States’ agents was established to supervise activities and jointly grant
licenses. The Timor Gap Treaty took a maximalist approach to the facilitation of
investment in this area, including extensive annexes such as a model Production
Sharing Contract and codes regarding mining and taxation.

While the agreement provided that it would serve for 40 years, with the possi-
bility of endless renewals at 20-year intervals, it also stipulated that Indonesia and
Australia would continue to seek a mutually agreeable permanent boundary in this
region.36 Indeed, the preamble to the agreement specifically refers to UNClOS Arti-
cle 83, which stipulates that, pending a permanent delimitation agreement, States
shall “make every effort to enter into provisional arrangements of a practical nature”
and shall not “jeopardize or hamper the reaching of the final solution,” providing
that such provisional arrangements “shall be without prejudice to the final delimi-
tation.” However, the independence of  Timor- leste and its repudiation of territorial
agreements concluded by Indonesia on its behalf have mooted this objective.

The utility of the establishment of a joint development zone in the 1989 Timor
Gap Treaty may be viewed in contrast to the establishment of overlaid EEZ and con-
tinental shelf jurisdictions in the parties’ 1997 agreement. Unlike the voluminous
text and annexes of the 1989 agreement, the 1997 agreement did not attempt to com-
prehensively address the regulation of the geographic area concerned, omitting ref-
erence to marine scientific research, environmental protection, and the construction
of installations. Observers have noted that UNClOS does not adequately address
such situations, as several of its provisions refer to “the” coastal State (thus leaving
rights and duties difficult to discern in overlaid regimes).37

On the date of  Timor- leste’s independence in 2002, it concluded the Timor
Sea Treaty with Australia, establishing a Joint Petroleum Development Area
(“JPDA”) in the area formerly occupied by the joint control zone in the Timor Gap
Treaty.38 Whereas under the 1989 agreement the States shared revenue equally, 90
percent of such funds were to be disbursed to  Timor- leste under this new agreement.
In other respects, however, the Timor Sea Treaty retained fundamental provisions
of the Timor Gap Treaty, including its provisional status.39

Nevertheless, political difficulties arose concerning a region of seabed explo-
ration fields known as the Greater Sunrise area, nearly 80 percent of which lay on
what Australia considered to be within its claimed territory, beyond the geographic
scope of the JPDA.40 The parties eventually resolved this impasse through a 2006
interim resource sharing protocol.41 While this agreement vests  Timor- leste with
jurisdiction over the water column above the JPDA, it defers the parties’ respective
claims in the Timor Sea for up to 50 years, subject to expiration if the parties could
not agree upon a development plan for the Greater Sunrise area within six years or
begin production operations within 10 years of adoption. Despite its innovation of
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such detailed moratorium provisions and establishment of a joint Maritime Com-
mission possessing a broad mandate regarding the JPDA,42 circumstances arising
from the negotiation of the 2006 agreement which subsequently came to light have
resulted in a series of judicial and  quasi- judicial proceedings which, inter alia,
resulted in the treaty’s joint termination in January 2017.43

Another regional example of joint zonal management, a 1979 agreement between
Malaysia and Thailand, reflects a  tension- reducing incentive to pursue joint arrange-
ments in regions where exploitable resources are likely to be found.44 As in the Timor
Gap Treaty, the importance of this incentive is emphasized in preamble text. In this
sense, the establishment of joint management arrangements fulfils the obligation
that UNClOS Articles 74(3) and 83(3) imposes on Member States with opposite
coasts and overlapping claims to endeavor to conclude “provisional arrangements
of a practical nature which do not jeopardize or hamper the reaching of final agree-
ment.”45 The arrangement between Malaysia and Thailand established broad prin-
ciples concerning the joint development of petroleum and other  non- living natural
resources in a defined continental shelf area. This 50-year agreement provides for
equitable  cost- sharing in their joint activities and the peaceful resolution of disputes,
and was supplemented by a protocol concerning more complex matters concerning
regulatory implementation, which was not signed until 1990.46

Amicable  Third- Party Resolution

Treaty negotiations may subjugate legal norms to political considerations.47 In
the context of boundary disputes, this reflects to some extent the normatively
ambiguous nature of the express terms of the delimitation provisions found in UNC-
lOS, and the resulting inefficiency of negotiation on the basis of purely legal con-
siderations.48 Such negotiations do not exist in a vacuum, and may involve a broader
quid pro quo or demonstrate value placed upon good neighborly relations. For exam-
ple, benefits disproportionately conferred upon Australia in the Timor Gap Treaty
were widely considered to have constituted a political reward for Australia’s recog-
nition of Indonesia’s annexation of East Timor.49

Yet negotiation is only one of the methods for the peaceful settlement of dis-
putes, as stated in UN Charter Article 33. These methods include as well equally
amicable procedures that utilize the involvement of a neutral third party. Methods
such as mediation may facilitate amicable settlement by providing a third party’s
objective input on legal interests addressed in this  non- legal context.

As regards maritime boundary disputes, the most important form of amicable
 third- party dispute settlement in practice has been conciliation. Under UNClOS
Art. 298(1)(a), traditionally ad hoc boundary conciliations have taken an innovative
new shape. While either party remains free to reject the conciliation commission’s
report,50 UNClOS nevertheless requires an obligation of conduct: any UNClOS
Member State may unilaterally require another Member State to participate in good
faith in compulsory conciliation procedures regarding a boundary dispute.51

The first and thus far only instance of UNClOS Part XV boundary conciliation
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is a case initiated in 2016 by  Timor- leste against Australia. While  Timor- leste could
not initiate a boundary adjudication against Australia due to the latter’s recent adop-
tion of reservations to compulsory jurisdiction over boundary disputes through both
UNClOS and Article 36(2) of the ICJ Statute, it had in recent years initiated two
arbitrations and an ICJ case on a range of related matters, on the basis of jurisdic-
tional instruments other than UNClOS.52

Adversarial  Third- Party Resolution

As an adversarial process, judicial resolution offers two key distinctions from
amicable  third- party resolution. First, dispute settlement mechanisms such as adju-
dication and arbitration delegate to the neutral third party the power to issue a deci-
sion that binds the parties without any further agreement on their part. Second, this
decision is based on applicable law, and in principle eschews the broader political
considerations that may inform the approaches discussed above. The interpretation
and judicial development of these legal norms may follow evolutions and reasoning
unforeseen by the parties upon submitting the case, leading to unpredictable results.
As such, judicial resolution entails significant risks for States.53

While ITlOS has made important contributions to the settlement of maritime
disputes in Southeast Asia (i.e., through its delimitation beyond 200 nautical miles
in Bangladesh/Myanmar,54 and its provisional measures Order in the Straits of Johor
land reclamation dispute between Malaysia and Singapore),55 the ICJ remains the
judicial forum with the greatest depth of experience in boundary disputes. Yet its
Judgments in maritime disputes in Southeast Asia have focused primarily on
 principles of sovereignty over islands.56 This was the case in Indonesia’s only appear-
ance before the Court, in the Pulau Ligitan and Pulau Sipadan dispute submitted
jointly by special agreement with Malaysia. Faced with insufficient evidence of 
legal title, the Court in that case awarded sovereignty of the namesake maritime
 features to Malaysia on the basis of the parties’ competing effectivités57 and the
absence of reference to these features as base points or turning points in Indo-
nesia’s maps of its archipelagic baselines.58 By illustrating the potential use of
 government- published baseline maps for evidentiary purposes in subsequent
 sovereignty disputes, this latter rationale for the Court’s decision demonstrates the
elusive but extraordinary value of foresight and inclusiveness when publishing such
maps.

While one of the perceived benefits of judicial resolution is legal certainty,
another regional dispute concerning island sovereignty—the Pedra Branca/Pulau
Batu Puteh, Middle Rocks and South Ledge case between Malaysia and Singapore
before the ICJ—recently called such permanence into question. In its 2008 judgment,
the Court awarded sovereignty over Pedra Branca/Pulau Batu Puteh to Singapore
and sovereignty over Middle Rocks to Malaysia, allocating sovereignty over South
ledge to the State in the territorial waters of which it is located.59 In 2017, Malaysia
instituted two new cases arising from each dispositive finding that had not favored
Malaysia in 2008, requesting both interpretation of the Court’s earlier holdings
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regarding sovereignty over insular features and revision thereof in light of “new
facts” uncovered through archival research.60

These interpretation and revision mechanisms—found in the governing texts
of both the ICJ and ITlOS—might raise the question as to whether judicial resolution
in an institutional forum truly provides greater certainty than other modes of bound-
ary dispute settlement. It should nevertheless be borne in mind that both institutions
prescribe a very high threshold for requests to revise Judgments, which no State has
yet satisfied.61 Ad hoc arbitration, the default mechanism for cases initiated unilat-
erally under UNClOS,62 may guarantee against even this remote prospect of uncer-
tainty since these tribunals do not resolve disputes pursuant to an institutional
statute, and thus do not generally possess tools of substantive revision or obligations
of interpretation for indefinite periods of time.63 Relevant examples in recent arbitral
practice include the maritime delimitation between Bangladesh and India,64 and the
determination of entitlements in the South China Sea arbitration.65 Yet as controversy
concerning the latter case suggests, legal certainty may be seen to entail more than
just de jure permanence, and may in the arbitral context also entail de facto consid-
erations of perceived legitimacy.

Assessment of the Approaches

Strategic Themes

In terms of  zero- sum and  mutual- benefit negotiation, two key dynamics may
be observed in the treaty practice discussed above. The first dynamic concerns to
what extent the  treaty- making strategy employs what may be called “incremental-
ism”: the conclusion of an agreement addressing a subset of the dispute, with the
expectation of the future settlement (using any of the four approaches identified
above) of the remainder of the dispute.

At first glance, incrementalism may be seen as a conservative tactic for resolving
the underlying dispute through the practicable management of offshore rights.66

Practice between Indonesia and Papua New Guinea would seem to support this con-
clusion. As discussed above, Australia (in respect of Papua New Guinea’s territory)
and Indonesia concluded in 1971 three continental shelf delimitation treaties in the
Arafura and Timor Seas. Following Papua New Guinea’s independence from Aus-
tralia, Indonesia and Papua New Guinea in 1980 concluded an agreement incorpo-
rating the boundary established in the earlier treaties and extending it northward
by means of equidistance. This agreement also reveals incrementalism insofar as it
establishes relatively firm rules for subsistence fishing by traditional methods while
envisaging, but not clearly defining, subsequent cooperation regarding other uses
of fisheries.

Yet the principal weakness of incrementalism in treaty practice is the risk of
miscalculating the possibility and consequences of political shifts and emerging dis-
putes following the conclusion of an initial agreement, thus complicating bilateral
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relations and making negotiation more difficult.67 This risk is evident in practice
between Malaysia and Thailand. As discussed above, the two States concluded in
1979 an agreement establishing broad principles governing the joint development
of  non- living resources in a defined area of overlap within their respectively claimed
continental shelf entitlements. Malaysia and Thailand pursued an incremental strat-
egy in this dispute by relegating complex matters regarding regulatory implemen-
tation to a separate protocol. The fact that this protocol was not signed until 1990
may suggest the relative undesirability of States binding themselves to framework
agreements that are then subject to disputes and implementation difficulties. As
such, while regional practice suggests the benefits of bifurcating negotiation phases,
States must weigh this incremental strategy against the legal uncertainties and bilat-
eral tensions that may arise in treaty relations when the fine print is delayed by
changes in government administrations and by commercial and fishing disputes.

The second dynamic evident in treaty practice concerns to what extent the
 treaty- making strategy relies upon what may be called “boilerplatism”: the use of
textual devices of general application that have been incorporated in prior agree-
ments. Reliance upon certain clauses that have proven useful in past practice is not
per se problematic. As discussed above, Indonesia has utilized this tactic to quite
successful ends. For example, the use of a “without prejudice” clause in its 2014 EEZ
delimitation treaty with the Philippines would seem to protect the parties’ preferred
incremental approach (i.e., forestalling the conclusion of a continental shelf bound-
ary). In the absence of such a clause, the complexity of the agreement’s turning
points over the course of 600 nautical miles might otherwise suggest a more com-
prehensive intent. Similarly, the use of an “expressly provisional” clause in its 1981
EEZ delimitation treaty with Australia arguably helped Indonesia to achieve favor-
able terms therein. The further value of this approach as a framing device for setting
the terms of a permanent delimitation is evident in the two States’ 1997 treaty, in
which they agreed to permanently affirm this boundary, making slight adjustments
regarding insular features but retaining the delimitation methodology used in the
provisional terms of the 1981 agreement.

In other respects, however, the 1997 treaty suggests the critical risks of utilizing
boilerplatism in boundary treaty practice. Unlike the tome that the parties authored
in 1989, this treaty opted for a dangerous degree of simplicity, relying by default on
some of the more ambiguous provisions of UNClOS, rather than establishing a lex
specialis to comprehensively regulate these issues. This preference for reliance on
previously agreed rules may accelerate the treaty negotiation process by removing
the need to negotiate new terms, but the weakness of this strategy is most readily
apparent in the 1997 treaty’s inclusion of provisions that incorporate by reference
the rules established in the 1989 agreement concerning joint development in the
Timor Sea. As discussed above, the subsequent independence of  Timor- leste has
led to the nullification of the 1989 agreement, and thus negotiators’ preference for
boilerplate  cross- references in the text of the 1997 treaty has given rise to major hur-
dles concerning its amendment and ratification.
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Recurring Limitations

The approaches identified in regional practice cannot be understood as overly
prescriptive, and cannot be strategically applied to a boundary dispute if viewed in
isolation from the specific dynamics of the dispute. Nevertheless, certain  case- specific
limitations arise frequently in the application of each of these approaches, and may
thus be valuable to consider for illustrative purposes.

In treaty negotiation, such limitations may possess a factual or political char-
acter. In terms of the  zero- sum approach, uncertainties concerning factual issues
such as geodetic datum can clearly stall the progress of negotiations.68 Political shifts
may also impede the ratification of negotiated agreements, as discussed above in
respect of  mutual- benefit practice between Australia and Indonesia and between
Malaysia and Thailand. The  mutual- benefit approach may raise related limita-
tions concerning the effectiveness of an established authority in managing a joint
development zone, based on whether the underlying agreement attempts to ensure
its members’ independence from political winds in either State party to the agree-
ment.

In  third- party resolution, such limitations may be considerably more varied,
depending on the mechanisms of the specific forum in question. In terms of the
amicable approach, the paucity of practice under UNClOS conciliation—which
leaves intact the traditional freedom of parties to reject the report of the conciliation
commission but innovates an obligation of conduct to engage in the process leading
to this report—leaves open questions as to the minimum threshold for  good- faith
participatory efforts. As discussed above, the sole conciliation initiated thus far under
UNClOS Article 298, between Australia and  Timor- leste, raised no apparent con-
cerns in this respect. The adversarial approach, on the other hand, raises founda-
tional considerations of jurisdiction. Australia has over the years adopted a con -
servative tactic in this respect, filing a reservation against the arbitration of maritime
boundaries pursuant to UNClOS Article 298 and amending its declaration recog-
nizing the compulsory jurisdiction of the ICJ under Article 36(2) of the ICJ Sta-
tute to include a reservation against the adjudication of such disputes. Beyond 
this foundational assessment of the relative vulnerability or opportunity seen in
arbitration or adjudication, the adversarial approach raises procedural considera-
tions, such as a theoretically problematic interaction between a court or tribunal’s
issuance of provisional measures and the parties’ obligations to pursue cooperative
arrangements pursuant to UNClOS Articles 74(3) and 83(3) or lex specialis agree-
ments.69

Trilateral Contexts

The examples from practice discussed above have focused on the settlement of
boundary disputes between two governments. Yet the consideration of boundary
dynamics in Southeast Asia suggests the varied questions that can often arise as
regards the interests of third States. In both treaty negotiation and  third- party res-
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olution, the principal variable is whether the third State chooses to participate in
the process.

Regional treaty practice has provided potential guidance for the establishment
of boundary tripoints among three negotiating parties, such as the 1971 agreement
among Indonesia, Malaysia, and Thailand, and the 1978 agreement among India,
Indonesia, and Thailand.70 As the complexity of boundary negotiations may be sig-
nificantly heightened in a trilateral context, however, existing practice in relation to
 non- participating third States provides perhaps more practicable guidance. Notable
in this regard are bilaterally negotiated tripoints based on the claims of Indonesia,
Malaysia, and Singapore, as well as those of Malaysia, Thailand, and Vietnam.71

Regional practice before international courts and tribunals has provided a sig-
nificant body of jurisprudence on the interests of third States in the settlement of
disputes that involve questions relating to maritime boundaries. Often these have
included disputes that do not directly concern boundaries, but indirectly raise such
questions insofar as they relate to disputes concerning sovereignty or entitlements.
In terms of third States that seek to participate in this process, reference points
include the Philippines’ failed intervention request in the Pulau Ligitan and Pulau
Sipadan case submitted to the ICJ by Indonesia and Malaysia, and the participation
of several neighboring States as authorized observers in the South China Sea UNC-
lOS arbitration between the Philippines and China. In terms of third States which
abstain from this process, contemporaneous ICJ disputes (and divergent Judgments)
between Australia and Portugal in East Timor and between Australia and Nauru in
Phosphates in Nauru have proven instrumental in attempting to clarify the doctrine
of absent third parties in international dispute settlement.72 Whereas in the former
case the Court found that proceeding to the merits of the case in the absence of
Indonesia would impermissibly require it to adjudicate the validity of the Timor
Gap Treaty,73 in the latter case it concluded that it could proceed to the merits because
a Judgment on the existence or content of Australia’s responsibility toward Nauru
(pursuant to a trusteeship agreement to which New Zealand and the United Kingdom
were also parties) did not require it to make findings as to those third States’ respon-
sibilities.74

Notably, viewing maritime boundary disputes through a trilateral lens further
reveals the possible involvement of third entities beyond States. These entities may
include intergovernmental organizations, such as the role of ASEAN in attempting
to manage tensions associated with overlapping claims in the South China Sea
(though without direct, multilateral involvement in the determination of these
boundaries). Regional entities may indeed take a more pronounced role in facilitating
and endorsing attempts to resolve bilateral boundary disputes through the
approaches discussed above.75 Such entities may also include global treaty bodies,
such as the Commission on the limits of the Continental Shelf (“ClCS”) established
under UNClOS. While a body such as the ClCS could in theory play an informal
role in facilitating the settlement of disputes concerning overlapping extended con-
tinental shelf entitlements,76 its work in practice has tended to be impeded by the
formal protest of one State in response to another State’s submission of claimed
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entitlements, such as with  Timor- leste’s protest to Indonesia’s submission. Never-
theless, this protest power may play an important role as a bargaining chip in resolv-
ing boundary disputes. In this regard, a State may offer during negotiations to remove
its protest (thus allowing the ClCS’s affirmation of entitlements to proceed) in
exchange for concessions regarding a broader delimitation dispute.

Non-Aggravation and Durability

The ultimate value of any of the approaches identified above depends upon the
extent to which they do not exacerbate disputes, as well as the legal certainty of the
resolutions to which they lead. In terms of negotiated approaches, the durability of
agreements may for democratic States broadly entail the perceived legitimacy of
achieved solutions and underlying processes. More specifically, objectives of legal
certainty have been primarily safeguarded through the use of specific treaty language.
For example, in the 1975 treaty between Indonesia and Thailand concerning an area
of the continental shelf where there was significant petrol exploitation potential, the
parties included text requiring cooperation “if any single geological petroleum or
natural gas structure extends across the boundary line.” In this manner, the use of
“prospective text” foreseeing later  mutual- benefit negotiation reduced the political
and economic risks of negotiating an otherwise  zero- sum delimitation agreement.

In the absence of specific treaty language, regional practice demonstrates the
possibility of “mutatis mutandis” extension of boundaries from one maritime regime
to another, such as in the 1970s negotiation of continental shelf delimitations between
India and Indonesia.77 The parties deemed that their practice would constitute a
mutatis mutandis application of the continental shelf boundary to the EEZ, without
necessitating a separate treaty defining the boundaries of that zone. At least in this
particular instance, the approach may be seen to serve the two States’ interests in
efficiently clarifying the legal status of this regime and avoiding potential disputes
regarding their respective economic rights therein.78

Compared to the prospect of prolonging a dispute while maintaining a nego-
tiating position that may never prevail, the establishment of conciliation commis-
sions has proven “swift, cheap and successful” by removing some of the political
burdens inherent in bilateral boundary negotiations between States with democrat-
ically elected governments.79 The limited practice of UNClOS conciliation in this
respect demonstrates a “concentrative function” that may improve the manageability
of a range of disputes between two States without prejudicing their ultimate reso-
lution. This is evident in  Timor- leste’s decision to terminate each of its previously
initiated arbitrations against Australia (and a related ICJ case) during the course of
the parties’ conciliation. Indeed, this concentrative function bore fruit in the parties’
jointly authorized October 2017 announcement that “[h]aving reached agreement
on maritime boundaries, engagement with the Greater Sunrise Joint Venture and
the development of Greater Sunrise will now become the principal focus of the Par-
ties.” The conciliation commission noted therein that “this has been done in a bilat-
eral setting, without the need for intervention by the Commission.”80 The parties
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formalized their Maritime Boundary Treaty in March 2018 at UN Headquarters in
New York, and the commission deposited its report and recommendations with the
UN  Secretary- General in May 2018.81

As such, these two States have successfully demonstrated the utility of the UNC-
lOS conciliation process in avoiding the further stagnation or escalation of
 boundary- specific and related economic disputes in an area of overlapping maritime
claims. Moreover, in proceeding through the facilitation of the commission, the par-
ties appear to have been mindful to remedy certain shortcomings in the prior
arrangements. For example, whereas one of the recent arbitrations instituted (and
terminated) by  Timor- leste against Australia concerned ambiguity in the JPDA as
to the exclusivity of either State’s jurisdiction over pipelines stemming from their
joint development area, the 2018 Maritime Boundary Treaty clearly sets out to clarify
this question for the purposes of the parties’ new jointly operated special regime in
the Greater Sunrise Fields.82 Failing that, the parties have moreover agreed to a mech-
anism providing for either party’s unilateral submission of resulting disputes to arbi-
tration.83

Having thus logically transitioned to a reflection on adversarial proceedings,
the principal question raised by regional practice in this respect is arguably one of
legal certainty. This may seem counterintuitive, in light of the fundamental character
of res judicata decisions rendered by international courts and tribunals. Nevertheless,
certain caveats to this principle may arise. For example, the multiplicity of dispute
settlement fora concerning the spectrum of issues relating to boundary disputes—
as seen in the aforementioned proceedings between Australia and  Timor- leste, as
well as other parallel  inter- State proceedings beyond this region84—may raise sig-
nificant burdens on governments, requiring greater case management capacity.85

Such multiplicity may further raise the specter of conflicting decisions and  cross-
institutional interference.86 The possibility of such caveats is further evident in the
aforementioned 2017 requests for revision and interpretation initiated by Malaysia
before the ICJ in respect of the Court’s 2008 Judgment in Pedra Branca, Pulau Batu
Pateh, and Middle Rocks.

In light of the relative ineffectuality of Article 94 of the UN Charter, which pro-
vides the Security Council with authority to take action concerning  non- compliance
with ICJ Judgments, the lack of a comparable central enforcement mechanism con-
cerning  inter- State arbitral awards arguably does not play an outsize role in the
durability of such awards. However, given the lack of an intergovernmental orga-
nization’s imprimatur of authority over the issuance of  inter- State awards (by con-
trast to the ICJ as the principal judicial organ of the UN), legal certainty may also
be seen to entail perceptions of legitimacy. UNClOS arbitration has demonstrated
recent problems in this respect, notably in the phenomenon of powerful respondents
denigrating the authority of Annex VII tribunals and refusing to participate in cases
such as South China Sea.87 While this does not necessarily cast doubt on the use of
arbitral tribunals to resolve maritime boundary disputes, it does raise questions in
some instances as to the enforcement of awards rendered in arbitrations instituted
through compulsory,  treaty- based mechanisms.
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The question may thus reasonably arise as to whether such judgments and
awards provide as much certainty as to resolution of boundary disputes as do  treaty-
based approaches. It may be seen, however, that treaties do not necessarily provide
substantially more guarantees of legal permanence than adjudication and arbitration.
In this respect, one may consider the termination of territorial treaty obligations in
the Timor Gap Treaty following the independence of  Timor- leste. Beyond the cre-
ation of new States, caveats to the certainty of  treaty- based approaches are also evi-
dent in the spying scandal concerning the negotiation of the 2006 Treaty on Certain
Maritime Arrangements in the Timor Sea between Australia and  Timor- leste, the
revelation of which gave rise to arbitration concerning  Timor- leste’s obligations
under said treaty. looking beyond the scope of the present article, it may be worth
reflecting on the utility or necessity of extending the norms governing invalidity,
termination, and suspension of operation of treaties—as found in Part V of the
Vienna Convention on the law of Treaties—to the durability of  inter- State awards
and judgments in instances of fraud, material breach, or fundamental change of cir-
cumstances.

Conclusion

While Indonesia’s practice suggests a clear preference for negotiations,88 the
present article has highlighted some of the values that may be considered in selecting
from among the four general approaches to maritime boundary disputes, and has
identified in regional practice certain norms in each of these respects. In terms of
strategic themes, incrementalism in treaty practice may be complicated when the
initial treaty is a broad framework agreement (rather than a clear boundary segment).
Additionally, boilerplatism may prove problematic insofar as a treaty  cross-
references a prior provisional agreement (rather than adapting its terms). While
some procedural aspects of  third- party resolution may be difficult to predict, juris-
dictional considerations regarding adversarial proceedings can be effectively for-
mulated in advance as part of a State’s comprehensive boundary strategy. Both
amicable and adversarial mechanisms enable States to circumvent the recurring fac-
tual and political limitations that may forestall agreements to utilize resources.

Trilateral interests may arise in each of the principal approaches, and the key
variable as to how the parties may effectively address  third- State interests is whether
that State seeks to assert its interest in the negotiations or proceedings.  Third- party
institutions may affect negotiations in a similarly binary fashion, by either facilitating
bilateral consultations (such as through regional integration organizations) or indi-
rectly broadening their dynamics (such as through the availability of  quasi- judicial
treaty bodies). Finally, the Southeast Asian experience has innovated several tactics
that may concern the  non- aggravation and durability of solutions reached through
each of the four approaches. These include the beneficial use of prospective text in
treaty language, the mutatis mutandis application of treaty terms through subsequent
practice, and the concentrative function of conciliation proceedings. By contrast,
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multiplicity in adversarial proceedings may raise questions as to the legal certainty
of the results achieved therein.
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Structured Abstract

Article Type: Research Paper
Purpose—This article seeks to examine the application of the principle of res

judicata, generally and in connection with the settlement of maritime delimitation
disputes by the International Court of Justice, with a particular focus on the condi-
tion for application of res judicata that a matter be determined if not expressly, “by
necessary implication.”

Design/Methodology/Approach—The article analyzes decisions of the Interna-
tional Court of Justice in which relevant aspects of the principle of res judicata have
been examined, including most notably the character of a matter as having been
determined “by necessary implication.”

Findings—The article provides an account of the ways in which the principle
of res judicata has been applied in connection with the settlement of maritime delim-
itation disputes and examines the significance of the condition of determination by
“necessary implication” to the application of the principle of res judicata to decisions,
generally and in proceedings concerning maritime delimitation disputes. Despite
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the express invocation of the condition of “necessary implication” in decisions con-
cerning maritime delimitation, the article concludes that, given the openness of the
condition of “necessary implication,” there are no specific aspects of maritime delim-
itation disputes which lead to a differential application of res judicata where a matter
is regarded as having been determined by “necessary implication.” To conclude, the
article suggests that, like in other proceedings, the application of the principle of res
judicata to matters determined by “necessary implication” depends upon the proper
determination of the scope of the decisions at issue, leaving room for a significant
use of “necessary implication” in the particular instance of maritime delimitation
proceedings.

Practical Implications—The article may provide criteria for the proper treatment
of the principle of res judicata, including the condition of determination by “nec-
essary implication,” in connection with the settlement of maritime delimitation dis-
putes.

Originality, Value—The article presents the first comprehensive and most up
to date analysis of the interaction between the principle of res judicata and the con-
dition of determination by “necessary implication,” in general and as applied in con-
nection with the settlement of maritime delimitation disputes.

Keywords: International Court of Justice, 
maritime delimitation disputes, necessary implication, res judicata

I. Introduction

The International Court of Justice (“ICJ”) has addressed the character, source,
scope, conditions for application and effects of res judicata in several decisions. An
aspect of the treatment of res judicata in decisions of the ICJ is the condition of
determination of a matter by express means or “necessary implication.” The latter
means, in turn, raise questions of interpretation having a bearing on the diverse
aspects of dispute settlement, including in relation to maritime delimitation.

1. The International Court of Justice on Res Judicata
Res judicata has been widely accepted by international courts and tribunals,

and analyzed in scholarship.1

Decisions of the ICJ regarding the settlement of maritime delimitation disputes
in which res judicata has been addressed include, most notably, the judgments in
Land Boundary and Maritime Delimitation (Costa Rica v Nicaragua) and Question
of the Delimitation of the Continental Shelf between Nicaragua and Colombia beyond
200 Nautical Miles from the Nicaraguan Coast (Nicaragua v Colombia).2

Other cases before the ICJ in which res judicata has been applied or denied,
and related aspects have been analyzed, include Corfu Channel (United Kingdom of
Great Britain and Northern Ireland v Albania),3 Haya de la Torre (Colombia v Peru),4

South West Africa (Ethiopia v South Africa; Liberia v South Africa) Second Phase,5
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Request for Interpretation of the Judgment of 11 June 1998 in the Case concerning the
Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria),
Preliminary Objections (Nigeria v Cameroon),6 and Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina
v Serbia and Montenegro).7 By virtue of these decisions, among others, res judicata
“is now firmly established in the jurisprudence of the Court.”8

Res judicata had been considered in cases before the Permanent Court of Inter-
national Justice (“PCIJ”), including Interpretation of Judgments Nos. 7 and 8 (The
Chorzow Factory)9 and Société Commerciale de Belgique.10

Res judicata has also been applied by various international tribunals conducting
both  inter- state,11 and mixed,12 most notably  investor- state,13 arbitrations.

Most recently, the ICJ examined res judicata in connection with a dispute
involving a maritime delimitation. In the judgment delivered in Land Boundary in
the Northern Part of Isla Portillos (Costa Rica v Nicaragua),14 joined to Maritime
Delimitation in the Caribbean Sea and the Pacific Ocean (Costa Rica v Nicaragua),15

the ICJ analyzed res judicata.16

The present article is principally concerned with the relevant decisions of the
ICJ.

2. The Character and Source of Res Judicata

Res judicata has been described as a “doctrine,”17 a “principle,”18 or both19; more
specifically, it has been characterized as a general principle of law,20 a principle of
customary international law,21 or a “rule of international law.”22 Being part of general
international law, most notably as a general principle of law, it would be applicable
in relation to decisions of an international court or tribunal in the absence of an
express provision in the court or tribunal’s constitutive instrument.23 In the particular
case of the ICJ, the source of res judicata is the ICJ Statute, and the ICJ relies solely
on res judicata as a principle of conventional international law.24

The ICJ has noted that res judicata is reflected in Articles 59 and 60 of the ICJ
Statute.25 Provisions of various treaties contain rules to the effect that decisions are
“final” and, in some cases, also “without appeal,”26 such as Article 53(1) of the Con-
vention on the Settlement of Investment Disputes between States and Nationals of
Other States,27 Article 67 of the American Convention on Human Rights,28 Article
52 of the Convention for the Protection of Human Rights and Fundamental Free-
doms,29 Article 33 of Annex VI of the United Nations Convention on the law of the
Sea (“UNClOS”),30 and Article IV(1) of the Claims Settlement Declaration,31 con-
cerning the Iran–United States Claims Tribunal, among other statutes of various
international tribunals,32 among others.33

Res judicata performs a function of avoiding contradictory decisions, alongside
other procedural rules,34 in circumstances in which a “plurality of courts and tri-
bunals” operate.35 Res judicata operates not merely where there is a plurality of pro-
ceedings, but, more precisely, where a proceeding is completed, with regard to any
subsequent proceedings.36
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The ICJ has indicated that res judicata “protects” both an international court’s
or tribunal’s “judicial function” and the parties to a “case which has led to a judgment
that is final and without appeal.”37 The ICJ has stated that the principle of res judicata
“establishes the finality of the decision adopted in a particular case.”38

These two functions are related, in turn, to purposes which provide “the ration-
ale” for the principle of res judicata.39 Two purposes are said to underlie res judicata,
as a principle, namely a general purpose and a specific purpose.40

The “general” purpose is the “stability of legal relations.”41 This purpose con-
cerns the judicial function, as set out in Article 38 of the ICJ Statute,42 and is regarded
as a public policy.43 The function to “decide” entails the function “to bring to an
end” a dispute submitted to the ICJ.44 This function is performed by other doctrines
in national legal orders.45 Other related purposes include “legal certainty.”46

The “specific” purpose pertains to the “interest of each party” in precluding
arguments about an adjudicated issue in that party’s favour,47 thus having a private
aspect, by contrast to the aforementioned “general” purpose.48 This purpose relates
to the “finality of judgments,” as provided for in Article 60 of the ICJ Statute,49 and
implies that “[d]epriving a litigant” of this interest would be a “breach of the prin-
ciples governing the legal settlement of disputes.”50 This aspect of res judicata is
stated in Article 60 of the ICJ Statute.51

The remainder of this article proceeds in four parts. Part II examines other
aspects and elements of res judicata, particularly as set out in relevant decisions of
the ICJ. Part III analyzes in more depth the conditions under which the ICJ has
applied res judicata, with a particular focus on the condition of determination of a
matter by express means or “necessary implication.” Part IV discusses selected
aspects and recent developments in the application of res judicata in connection
with the settlement of maritime delimitation disputes by the ICJ. Part V concludes.

II. The Object, Scope and Effects of Res Judicata

Part I has examined the concept of res judicata and stated that it operates under
international law as a principle among other general principles of law. Having
addressed the character and source of res judicata, this part examines the object,
scope and effects of res judicata.

1. The Object and Scope of Res Judicata

The object of res judicata is a decision which is final.52 While a final decision
undoubtedly has binding effect, not every act of an international court or tribunal
having binding effect has res judicata effects.53

The requirement that a decision be final implies that, in general, decisions on
provisional measures,54 and on preliminary objections,55 among others,56 are not the
object of res judicata.57

The scope of res judicata has various aspects, which may be analyzed most
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notably in terms of the scope ratione materiae and ratione personae of the decision
at issue.

The scope ratione personae of res judicata is limited, given the relativity of deci-
sions of international courts and tribunals, including those having res judicata effects.
The relativity of judgments of the ICJ, pursuant to ICJ Statute Article 59, implies
that res judicata effects are confined to the case at issue. This implies that the ICJ
may reconsider its position on “the substance of the law as embodied in a previous
decision.”58

In particular, the limited scope ratione personae of res judicata provides a 
means of protection of third states,59 particularly in the context of boundary dis -
putes.60

The scope ratione materiae of res judicata is determined by the operative clause
of the decision having res judicata effects. The ICJ has expressly stated that “[t]he
decision of the Court is contained in the operative clause of the judgment.”61 Con-
sequently, only the dispositif of a judgment has force of res judicata.62

Hence, a decision dealing with “issues of substance” is not necessarily object 
of res judicata on the merits, if such issues are not a decision proper on the merits
of the dispute.63 likewise, a judgment on preliminary objections remains devoid 
of res judicata effects even if it contains considerations on the merits, since such
considerations are “part of the motivation,” but not “the object of” the deci-
sion.64

The scope of the decision is confined to the dispute, as set out by the parties in
their pleadings and submissions.65 Being both conclusive and preclusive with respect
to the parties’ claims and defenses, in their entirety, the res judicata effects of a deci-
sion extend beyond merely discrete “issues” dealt with in the decision.66

Nevertheless, “it may be necessary to determine the meaning of the operative
clause.”67 This need arises “in order to ascertain what is covered by res judicata.”68

The need may arise, in particular, when “the Parties disagree as to the content and
scope of the decision” having res judicata effects.69

There may be a degree of complexity involved in determinations as to the scope
ratione materiae of res judicata of a judgment.70 This determination poses a “method-
ological issue.”71 The method of examination of the precise meaning and scope of a
decision comprises a study of the context of the decision, in particular of contextual
elements within the decision.72

For the purposes of determining the scope ratione materiae of res judicata, it
may be necessary to do so “by reference to the reasoning set out in the judgment in
question.”73 The reasoning set out in the motif may be taken into account, to the
extent that it is indispensable to understand the dispositif of a decision.74

A determination of the meaning and scope of a judgment’s operative clause
requires to have regard to the reasoning where such a determination cannot be made
“from the text of the dispositif alone.”75 The identification of “each element” of the
“reasoning” which constituted “a condition essential” to a judgment is required to
establish a “precise” understanding of the meaning and scope of the judgment.76

The identification of “these essential elements,” in turn, serves as “a basis to ascertain
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the points […] “determined, expressly or by necessary implication” by” the ICJ.77

Those “points” are to be “given res judicata effect.”78

2. The Effects of Res Judicata

The effects of res judicata have been described as “far-reaching.”79 The effects of
res judicata may be both procedural80 and substantive81; “negative” and “positive.”82

Procedural effects extend to the parties to a decision, and preclude that a matter
already settled be “reopened” in the ICJ or in another international court or tribu-
nal.83 Procedural effects, being preclusive, are often referred to as “negative effects.”84

Procedural effects comprise the inadmissibility of claims in relation to which res
judicata applies.85

Procedural effects extend to rulings on burden of proof.86 The evidentiary
aspects of res judicata are related, in particular, to the application of the rule that
the applicant bears the burden of proof, according to the adversarial nature of pro-
ceedings before the ICJ.87 Failure to prove a fact “does not automatically prove the
opposite fact,”88 nor does the rejection of an argument which has not been proven
“warrant upholding the contrary argument.”89

In relation to the burden of proof, a situation in which a party fails to fully use
its opportunity to prove a claim calls for the application of res judicata.90 In this sit-
uation, a party is not given an “opportunity to prove the same facts for a second
time in a second case against the same respondent.”91 Consequently, a party is pre-
vented from requesting that the ICJ ascertains anew the same facts.92 The application
of res judicata in this situation would be grounded on “reasons of procedural fair-
ness”93 and “sound administration of justice.”94

The effects of res judicata, nevertheless, “are not confined to litigation.”95 While
the “primary effect” of res judicata is “procedural,” a decision having res judicata
character may also have substantive effects.96 Such substantive effects derive from
the decision’s character as a source of obligation.97 In particular, a judgment on the
merits sets out substantive rights and obligations of the parties to the proceedings,98

and the parties have an obligation to “carry out the judgment in good faith.”99 As a
source of obligation, the decision with res judicata character establishes the sub-
stantive position of the parties, “as an individualization of objective law.”100 The
character of a decision as a source of obligation only implies that the principle of
res judicata affords no basis for incorporating the doctrine of stare decisis into inter-
national law.101

Substantive effects have been formulated in relation to entitlements to maritime
areas object of a judgment with res judicata effects,102 pursuant to Articles 59 and
60 of the ICJ Statute.103 Article 59 provides that judgments are binding on the par-
ties.104 Substantive effects are often referred to as “positive,” being concerned with
the character of the judgment with res judicata effects as binding.105

Article 60 provides that judgments are final and without appeal.106 Res judicata,
therefore, implies that, under Article 59 of the ICJ Statute, a decision on a given
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“point in issue” is binding on the parties, and, under Article 60 of the ICJ Statute,
cannot be called into question by either party “as a matter of law.”107

Substantive effects, thus, preclude that a party asserts, vis-à-vis another party
to proceedings concluded by a decision with res judicata effects, an entitlement in
relation to the object of the decision with res judicata effects.

Substantive effects may indirectly derive from procedural effects. Turning again
to the effects of res judicata upon evidentiary rulings, a ruling that a party “has not
discharged its burden of proof” in relation to certain facts may have res judicata
effects.108 Where a claim to a legal entitlement is “dependent upon” the existence of
the facts in relation to which the burden of proof has been ruled, with res judicata
effects, not to have been discharged, the “entitlement (or the lack thereof)” would
be a question also ruled with “res judicata effects between those parties.”109

Substantive effects may concern the implementation of an obligation, not merely
its existence and legal force. In particular, substantive effects would extend to “self-
help measures,”110 as means of implementation of international responsibility which
may arise from a breach of the obligation upon which res judicata may have a sub-
stantive effect.

III. Conditions for Application 
of Res Judicata and Determination 

by Express Means or “Necessary Implication” 
as Necessary and Sufficient Condition for Application

Part II has set out the scope and effects of res judicata. This part is primarily
concerned with the conditions for application of res judicata.

1. The Condition for Application of Identity of Parties, 
Object and Legal Ground as Necessary Condition

The identity of three elements is required for res judicata to apply111: res judicata
applies where the parties (persona), the object (petitum) and the legal ground (causa
petendi) are the same.112 These elements have been taken into account by the ICJ by
reference to, most prominently, the opinion of Judge Anzilotti in Interpretation of
Judgments Nos. 7 & 8 (Chorzow Factory).113

The International law Association added to the aforementioned elements a
condition, to be met concurrently with the other three, that the proceedings at issue
be “conducted before courts or tribunals in the international legal order.”114 Since
the international legal order is not institutionalized in its entirety, and the application
of international law by a court or tribunal constituted under international law allows
to appropriately determine whether a decision of such a court or tribunal is capable
of having res judicata effects under international law, if the necessary and sufficient
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conditions are met, it seems unnecessary to add a condition that the court or tribunal
issuing the decision be international. Furthermore, unlike the widely recognized
three elements, the proposed additional condition has not been required in state
practice or in decisions of international courts and tribunals.115

The existence of the above three elements distinguishes res judicata from other
principles or rules with preclusive effects.116 For instance, the doctrine of issue estop-
pel does not require identity of cause.117

The identity of elements is a condition for application.118 The above three ele-
ments are often referred as separate and concurrent conditions. Since the require-
ment is that the three elements be met concurrently, the fact that they are met may
be regarded as a single “condition of identity” for the application of res judicata.

The existence of the condition of identity is necessary for res judicata to apply.119

The condition of identity as to the above three elements, is, nevertheless, not suffi-
cient.120 The ICJ has expressly stated that “[i]t is not sufficient, for the application
of res judicata, to identify the case at issue,” as “characterized” by the aforementioned
three elements.121 Consequently, the “identity between requests successively submit-
ted to it by the same parties” and of their object and legal grounds is unsatisfac-
tory.122

The ICJ has set out further conditions for the application of res judicata to a
“given case.”123 In order to establish the applicability of res judicata, the ICJ is, thus,
called upon to determine “whether and to what extent” a claim “has already been
definitively settled.”124

The ICJ is precluded from considering a matter in a second proceedings if the
same matter has been decided in the first proceedings.125 Therefore, the ICJ “must
determine whether and to what extent the first claim has already been definitively
settled.”126

In this vein, a second condition for application is the character of a matter as
having “in fact been determined, expressly or by necessary implication.”127 The failure
to establish that a matter has not been so determined implies that “no force of res
judicata attaches to” the decision in question.128

2. The Condition of Being Established “expressly 
or by necessary implication” in International Law, 
and the Condition of Express Determination or Determination 
by “necessary implication” as Necessary and Sufficient Condition 
for Application of Res Judicata

The ICJ has indicated that in order to apply res judicata, “it is also necessary to
ascertain the content of the decision, the finality of which is to be guaranteed.”129

The ICJ has further stated that “a general finding may have to be read in context
in order to ascertain whether a particular matter is or is not contained in it.”130

A “finding” which “must as a matter of construction be understood, by necessary
implication, to mean” a certain perception of the ICJ as to a respondent’s “position
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to participate in cases before the Court” has served as a basis to proceed to make a
finding on jurisdiction which would have the force of res judicata.131

An issue not raised by the parties, nor expressly addressed in a decision, may
be found to have “in fact been decided” in a subsequent decision.132 The subsequent
decision may, in turn, be contradictory with decisions in other proceedings having
some relation to the proceedings in question. Such contradiction does not necessarily
raise questions as to potential res judicata implications.133 That contradiction, given
the lack of a rule of binding precedent in international law generally, does not have
any legal consequences.134

The above propositions raise the general question of the condition of “necessary
implication” as a general matter in international law.135 The use by the ICJ of “nec-
essary implication” in connection with its application of res judicata has drawn crit-
icism by dissenting members in cases such as Genocide.136

The phrase “expressly or by necessary implication” is employed regarding a
variety of fields of international law,137 including general regimes, such as the law of
treaties,138 the law of international responsibility,139 and special regimes governing
various fields,140 including the law of international organizations141 and human
rights.142

The phrase “necessary implication” is also used in various ways. “Necessary
implication” may attribute logical necessity to general or particular propositions. In
general, “necessary implication” is used in propositions regarding alleged necessary
properties of international law.143 In a general sense, it also denotes the logical neces-
sity of, or the process leading to, inferences drawn from various propositions.144

“Necessary implication” may be predicated of relations between international law
and domestic law,145 as well as between general and special international law regimes
operating in various fields.146 Other general uses include determinations of the scope
of application of treaties.147 In particular, “necessary implication” might have a place
in the application of international human rights148 and international criminal law.149

The condition of “necessary implication” is of relevance to the law of interna-
tional organizations. The character of powers as being “conferred upon […] by nec-
essary implication” is a question which continues to raise “the difficult issue of
implied powers of international organizations.”150 The nature of powers and func-
tions of an international organization, by contrast to those of a state, is described
as being limited under its constituent instrument, by virtue of limitations set out in
the instrument “expressly or by necessary implication.”151

In this vein, positions in favour of restricting the power of international organ-
izations, and in particular the potential for expansion of its scope, rely on the claim
that international organization only have powers which “were clearly granted to
them, either expressly or by necessary implication, by the founding States.”152

A subsidiary power of an organization may arise by “necessary implication,”
where the power is “essential” for the performance of the organization’s duties.153

The condition that a function be “essential” has arguably been construed “widely”
by the ICJ154 and in scholarship.155 The specific content of “necessary” remains some-
what unsettled in scholarship on the law of treaties generally.156 In particular, the
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“principle of necessary implication” is regarded as providing a basis for the existence
of “administrative powers” exercised by United Nations organ in connection with
the maintenance of international peace and security.157

The condition of “necessary implication” has been examined in a variety of sit-
uations in which law of treaties issues have arisen.158 In general, “necessary impli-
cation” has a place in the interpretation of treaties, as recognized in scholarship,
early159 and contemporary.160 It has been argued that “necessary implication” is in
itself an act of treaty interpretation,161 which is grounded on the principle of effec-
tiveness and based on the object and purpose of the treaty.162

Nevertheless, the foregoing analysis shows that “necessary implication” is,
instead, an element of the process leading to, or the consequences of, an interpre-
tation of a treaty from which the implication is inferred.163 For instance, where an
implied power is derived “by necessary implication,” the implication is a legal con-
sequence of interpreting the respective constituent instrument, not the interpretation
itself, which necessarily precedes the implication of the power.164

The question of whether a term in an instrument has been given a special mean-
ing would depend on the intention of the author of the instrument, “manifested […]
expressly or by necessary implication.”165 In connection with its consent to the ICJ’s
jurisdiction, a state may exclude in its declaration “principles and rules of interna-
tional law in any sphere of international relations,” by means of a reservation.166 The
reservation must be set out in the declaration “either expressly or by necessary impli-
cation.”167 In the absence of such a reservation, express or by necessary implication,
the declarant state’s silence would not be an obstacle to the operation of international
law in force, in its entirety.168

The law of treaties issues which involve “necessary implication” include the
operation of multilateral treaties setting out territorial regimes. This was the case of
the treatment of the Act of Algeciras, a multilateral convention. The Act of Algeciras
was arguably superior to prior bilateral treaties according to its Article 123.169 A
“scheme of rights and obligations” was described as having been “established,
whether expressly or by necessary implication” by the Act of Algeciras in the relations
between Morocco and the United States of America.170 This scheme could not,
arguably, be “impaired” by mere “transactions” between any of the signatories other
than Morocco and the United States of America concluded without the consent of
the Morocco and the United States of America.171 The consular system of the Act
was primarily adopted “by necessary implication.”172 Adoption by implication was
the only means of adoption, because the consular system was “part of the established
order at that time.”173 Giving effect to the provisions while ignoring the “basic impli-
cation” of consular jurisdiction could “result in anomalies.”174 In order to maintain
the Act of Algeciras in a manner having “a logical and coherent structure” it was
necessary to have a “full consular system” in operation.175 The adoption of the con-
sular system was a question independent of the duration of the system as a whole.176

The latter question concerned the termination of the “agreement by conduct” upon
which the system was based, among others.177

In relation to a treaty regime having an impact on the protection of the
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 environment, it has been argued that, “[b]y necessary implication,” a finding that
risk of causing harm is necessary in order to determine the need for an environmental
impact assessment amounts to rejecting the argument that the test is not the risk of
harm but its likelihood or probability.178 Relatedly, it has been argued that a prohi-
bition preventing personnel from Costa Rica from accessing disputed territory, in
spite of a finding that Costa Rica’s title to territory was plausible, arguably followed
“[b]y necessary implication” from an ICJ order concerning “any personnel,” whether
Nicaraguan or Costa Rican.179

The condition of “necessary implication” has been examined in connection with
procedural matters. In general, it must be born in mind that requirements under
international law for jurisdiction and admissibility may be excluded “expressly or
by necessary implication.”180

The ICJ relied upon “necessary implication” in connection with its “substantial
assessment of jus standi in two cases.”181 While the ICJ found that the Federal Repub-
lic of Yugoslavia (“FRY”) was deprived of jus standi given that it was not a member
of the United Nations in the period 1992–2000, the ICJ found that Serbia had jus
standi “through the form of decision by “necessary implication.”182 The treatment
of jus standi in the merits phase of Genocide arose from the needs of “an ad hoc con-
struction of decision by necessary implication.”183 This treatment arguably consisted
in “equalizing […] jurisdiction ratione personae and jus standi.”184 Relatedly, the
2008 judgment, in contrast to the 1996 judgment, treated the 1992 declaration as
“the basis of the jurisdiction ratione materiae.”185 This “turn in the treatment of the
declaration,” regarded in the 1996 judgment as being also “a proper basis of the
jurisdiction of the Court ratione personae,” was likewise arguably dictated by the
needs of the 2007 judgment “ad hoc construction of […] by necessary implication.”186

The need to address, “as a matter of logical construction … by necessary impli-
cation,” whether the FRY had capacity to appear before the ICJ, has been discussed.187

The “necessary implication” of the “logical construction” of the 2007 judgment in
Bosnia and Herzegovina v Serbia and Montenegro was a set of findings as to the
character of the FRY as State party to the ICJ Statute and member of the United
Nations in 1996.188 This finding stood in contrast to the “novel idea” advanced in
the 2008 judgment.189 According to the 2008 judgment, a jurisdictional “obstacle”
in the 2004 judgment in Legality of Use of Force “became a minor procedural issue”
in the 2007 judgment.190

lastly, “necessary implication” may be involved in determinations of the law
applicable to the merits in the case of a treaty setting out obligations of ius cogens.
It has been questioned whether it can be inferred “by necessary implication” from
the basic principle underlying the Genocide Convention, concerning the definition
of genocide as a crime which states are obligated to prevent and punish, that the
Convention “should […] be deemed to impose” an obligation “to accept direct inter-
national responsibility […] and be held to account under the Convention, despite
the fact that the article does not contain any provision imposing such an obliga-
tion.”191

56              JOURNAl OF TERRITORIAl AND MARITIME STUDIES, SUMMER/FAll 2018



IV. Res Judicata, the Settlement 
of Maritime Delimitation Disputes, 
and the Condition of Determination 

by “Necessary Implication”

Part III has examined the conditions for application of the principle of res judi-
cata in general. Part III has also examined the second, and necessary and sufficient,
condition for application of res judicata, namely determination of a matter by express
means or “necessary implication.” In order to shed light on the content of the second
condition of application of res judicata, Part III has focused on the latter means of
determination and has analyzed the condition of “necessary implication.”

The substantive effects of res judicata are of special relevance to boundary dis-
putes. As pointed out in Northern Cameroons, res judicata implies the impossibility
of changing the legal position created by the judgment with res judicata effects.192

The ICJ has had an opportunity to examine and apply res judicata in connection
with proceedings of maritime delimitation. In Delimitation of Continental Shelf
beyond 200 nautical miles (Nicaragua v Colombia), Colombia claimed that the deci-
sion adopted by the ICJ in its Judgment of 19 November 2012 “was both expressly
and by necessary implication a final one.”193 More specifically, the effect of the 2012
Judgment claimed by Colombia concerned the res judicata effect of a ruling on bur-
den of proof.194 Colombia’s claim of res judicata concerned paragraph 3 of the dis-
positif of the 2012 Judgment.195 This paragraph included the phrase “cannot uphold,”
in relation to Nicaragua’s final submission, regarding its entitlement to a continental
shelf beyond 200 nautical miles from the Nicaraguan mainland.196 Colombia main-
tained that this phrase amounted to a rejection, whereas Nicaragua considered that,
by not stating that its claims were rejected, the ICJ had refrained from deciding on
the merits of its final submission.197 Colombia claimed that Nicaragua was ruled to
have failed to discharge its burden of proving that it has an entitlement to a conti-
nental shelf beyond 200 nautical miles from the Nicaraguan mainland.198

Colombia sought to preclude Nicaragua from contesting the absence of an enti-
tlement to a continental shelf beyond 200 nautical miles as between Nicaragua and
Colombia, “in perpetuity.”199 Colombia also sought to preclude Nicaragua from
asserting an entitlement to a continental shelf beyond 200 nautical miles as a basis
to allege that Colombia had engaged in illegal conduct in the area claimed by
Nicaragua.200 Colombia only claimed, nonetheless, that an entitlement to a conti-
nental shelf beyond 200 nautical miles was not opposable to it.201 Nicaragua, accord-
ing to Colombia’s claim, was not precluded from taking forward its submission
before the Commission on the limits of the Continental Shelf, vis-à-vis “all parties
to UNClOS.”202

Since res judicata is created only as between the parties to a case, the 2012 Judg-
ment did not preclude Nicaragua from asserting an entitlement to a continental
shelf beyond 200 nautical miles against “other neighbouring States.”203 Despite the
effects of res judicata, Nicaragua could pursue the delineation of the outer limits of
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its continental shelf “within the framework of UNClOS.”204 Nor did the 2012 Judg-
ment have any implications regarding the burden of proof regarding third States.205

Neither Nicaragua’s nor Colombia’s analysis of paragraph 3 of the dispositif of
the 2012 Judgment was “persuasive.”206 As for Colombia’s claim, the reason for not
upholding a submission may arise from the inexistence of a dispute over a section
of a boundary to which the submission not upheld related, thus preventing the ICJ
from exercising its judicial function. The inexistence of a dispute, as a primary con-
dition for the exercise of the ICJ’s jurisdiction, is not related to a supposed failure
to “establish a factual predicate” for claims.207 Where the issue of a submission not
upheld is one in relation to which the ICJ may exercise its judicial function, a finding
that the submission cannot be upheld is not necessarily the same as rejecting the
submission.208 This case called for “[a] more fruitful inquiry,” concerning why the
ICJ decided in paragraph 3 of the dispositif that Nicaragua’s final submission could
not be upheld.209 The reasoning indicating the “scope” of paragraph 3 of the dispositif
of the 2012 Judgment is set out in paragraph 129.210 Paragraph 129 is limited to a
claim to an outer continental shelf overlapping with Colombia’s 200-nautical-mile
entitlement from Colombia’s mainland coast.211 Paragraph 129, and, “therefore,”
paragraph 3 of the dispositif did not make any determination as to “the area more
than 200 nautical miles from either mainland coast.”212

The application of res judicata to the 2012 Judgment was susceptible of separate
rulings: in relation to claims relating to areas beyond 200 miles from the Colombian
mainland only, and in relation to claims relating to areas beyond 200 miles from
the Colombian mainland, but within 200 nautical miles of the Colombian islands.213

The 2012 Judgment did not distinguish between these two areas of “overlapping
entitlement.”214 The 2012 Judgment was susceptible of different interpretations.215

In part, res judicata could have barred Nicaragua’s request.216 This dissent is
confined to a difference over the interpretation of the dispositif in the 2012 Judg-
ment.217 Res judicata would have barred Nicaragua’s submission relating to Colom-
bia’s entitlement as measured from Colombia’s mainland coast.218 The ICJ would
have determined in its 2012 Judgment that Nicaragua did not prove that its conti-
nental shelf entitlement extended so as to overlap with Colombia’s entitlement meas-
ured from Colombia’s mainland coast.219 Nicaragua should have been barred from
making its claim regarding the Colombian mainland entitlement in application of
res judicata, for “procedural fairness” reasons.220

The “text of the dispositif” does not provide an answer to the question as to why
the ICJ determined that it was not in a position to delimit as requested in Nicaragua’s
“submission I (3),” leading to its decision that this submission could not be upheld.221

One reading of the essential considerations in support of the dispositif in the 2012
Judgment is that the ICJ concluded that Nicaragua had failed to establish the facts
it asserted as a basis of its submission I (3), although it did not “set out in its reasoning
the specific inadequacies of Nicaragua’s evidence.”222 This decision was not a decision
as to admissibility, but rather on the merits.223 The 2012 Judgment had a res judicata
effect only with respect to “any overlap between Nicaragua’s entitlement and Colom-
bia’s mainland entitlement.”224 This created no res judicata effect regarding claims
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as to “any overlap between Nicaragua’s entitlement and Colombia’s insular entitle-
ment in the area beyond 200 nautical miles of Nicaragua’s coast.”225 The latter claims,
according to this analysis, were admissible.226

Nicaragua was regarded as having introduced a “reformulated claim” after the
2007 Judgment.227 To the extent that the ICJ stated that it needed not address argu-
ments as to the effects of an extended continental shelf of one party on the entitle-
ment to a continental shelf of the other party, it would be impossible to conclude
that the ICJ “made a final and binding decision on the merits that can be said to
constitute res judicata.”228 That such a “final and definitive determination of the
merits” was not made is further shown by the structure of the 2012 Judgment.229

Unlike the conclusion stated in operative paragraph 251 (4) of the 2012 Judgment,
based on a scrutiny of evidence in Part V, the statement in operative paragraph 251
(3) was “not a conclusive determination of the  subject- matter requested by Nicaragua
in its submission I (3).”230 Therefore, the latter could not constitute res judicata.231

The question of burden of proof was not essential, and it would “read too much”
into a dictum.232

V. Conclusions

The article has sought to provide an account of the ways in which the principle
of res judicata has been applied generally and in connection with the settlement of
maritime delimitation disputes by the ICJ. The article has examined the significance
of the condition of determination by “necessary implication” to the application of
the principle of res judicata to decisions, generally and in proceedings concerning
maritime delimitation disputes.

Despite the express invocation of the condition of “necessary implication” in
decisions concerning maritime delimitation, given the openness of the condition of
“necessary implication,” there are no specific aspects of maritime delimitation dis-
putes which lead to a differential application of res judicata where a matter is
regarded as having been determined by “necessary implication.”

To sum up, it is suggested that, like in other proceedings, the application of the
principle of res judicata to matters determined by “necessary implication” depends
upon the proper determination of the scope of the decisions at issue, leaving room
for a significant use of “necessary implication” in the particular instance of maritime
delimitation proceedings.
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Res Judicata and the Test 
of Finality1

Edgardo Sobenes Obregon

Structured Abstract

Article Type: Research Paper
Purpose—The aim of this paper is to provide a fresh analysis of the elements

that compose the general principle of res judicata. On the basis of recent decisions
of the ICJ, the Author argues that when dealing with res judicata the Court not only
focuses on identifying the traditional elements of the principle, but it also engages
in the task of determining whether it has, as a matter of law, decided the issue of the
new proceeding in a previous one. This paper invites the reader to consider “finality”
as a necessary condition for the principle to be activated, which can be established
through a test of finality.

Design, Methodology, Approach—This paper presents a retrospective analysis
of relevant cases of the Court that have dealt with the principle of res judicata and
its traditional elements. It pays special attention to the judgment of the Court of 17
March 2016 concerning the Question of the Delimitation of the Continental Shelf
between Nicaragua and Colombia beyond 200 nautical miles from the Nicaraguan
Coast (Nicaragua v. Colombia) (Preliminary Objection), which to a certain extent
inspires this review of the traditional elements that compose the principle of res
judicata.

Findings—The results provide support for the Author’s hypotheses that even if
the three traditional elements of the principle are present in a new proceeding, i.e.,
personae, petitum and causa petendi, the Court can still decide that res judicata does
not apply if the issue at the heart of the dispute has not previously been decided.

Originality, Value—This paper presents for the first time the “test of finality”
and “finality” as a necessary condition for res judicata to have an effect.
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I. Introduction

In 2016, the principle of res judicata was discussed by the International Court
of Justice (“ICJ”) in its Judgment in the case concerning the Question of the Delim-
itation of the Continental Shelf between Nicaragua and Colombia beyond 200 nautical
miles from the Nicaraguan Coast (Nicaragua v. Colombia) (hereinafter “NICOl II”).2

In this Judgment, the Court decided, among other points, that it had jurisdiction to
entertain the first request put forward by Nicaragua which, according to Colombia,
was barred by the principle of res judicata.3 This first request by Nicaragua consisted
of the determination of the “precise course of the maritime boundary between
Nicaragua and Colombia in the areas of the continental shelf which appertain to
each of them beyond the boundaries determined by the Court in its Judgment of 19
November 2012.”4

In a previous case in 2012, namely the Territorial and Maritime Dispute
(Nicaragua v. Colombia) (“NICOl I”), the ICJ decided that at the time it was not in
a position to delimit the continental shelf (“CS”) beyond 200 nm from the
Nicaraguan baselines as requested by Nicaragua.5 In accordance with the reasoning
of the Court, at that time Nicaragua had only submitted preliminary information6

to the Commission on the limits of the Continental Shelf (“ClCS”) and, thus did
not established that it “has a continental margin that extends far enough to overlap
with Colombia’s 200  nautical- mile entitlement to the continental shelf.”7

Indeed, the Court found in 2016, that in 2012 it could not uphold Nicaragua’s
claim, because Nicaragua “had yet to discharge its obligation,” under paragraph 8
of Article 76 of UNClOS and “deposit with the ClCS the information on the limits
of its continental shelf beyond 200 nautical miles.”8 In response, on 24 June 2013
Nicaragua submitted its full submission to the ClCS and fulfilled its procedural
obligation under Article 76(8) of UNClOS.9

After fulfilling what has been termed by the Court as a “prerequisite for the
delimitation of the continental shelf beyond 200 nautical miles”10; that is, a full sub-
mission to the ClCS, Nicaragua decided to initiate a new case against Colombia on
the points that were not dealt with in the first case, i.e., “the delimitation of the
boundaries between, on the one hand, the continental shelf of Nicaragua beyond
the 200-nautical-mile limit from the baselines from which the breadth of the terri-
torial sea of Nicaragua is measured, and on the other hand, the continental shelf of
Colombia.”11

Colombia contested the jurisdiction of the ICJ on the grounds that “the Court
ha[d] already adjudicated on Nicaragua’s requests in its 2012 judgment,”12 in the
realm of NICOl I. According to Colombia, the three elements for the application
of res judicata were present in NICOl II: an identity between the parties (personae),
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the object (petitum) and the legal ground (causa petendi).13 However, and despite
the presence of the three traditional elements of res judicata, the Court rejected
Colombia’s objection and confirmed that it “did not settle the question of delimi-
tation in 2012.”14

The decision of the Court was far from a harmonious one, as can be easily dis-
cerned from the fact that the Court was split and the decision was reached only with
the vote cast by the President. Seven Judges of the Court considered that “[n]ot only
does the rejection of Colombia’s third preliminary objection constitute a misreading
of the Judgment of the Court in [NICOl I] … but it also detracts from the values
of legal stability and finality of judgments that the principle of res judicata operates
to protect.”15 The group of seven Judges went further and stated:

[t]he final submission I (3) of Nicaragua in the Territorial and Maritime Dispute
case and the First Request in Nicaragua’s Application in the present case have
both the same object (the delimitation of an extended continental shelf entitle-
ment that overlaps with Colombia’s 200-nautical-mile entitlement, measured
from the latter’s mainland coast), the same legal ground (that such an entitlement
exists as a matter of customary international law and under UNClOS), and
involve the same Parties. Nicaragua is therefore attempting to bring the same
claim against the same Party on the same legal grounds. As explained above, the
Court rejected Nicaragua’s final submission I (3) in the 2012 Judgment.
Nicaragua’s First Request in the present Application is thus an exemplary case of
a claim precluded by res judicata.16

The majority disagreed and the Court proceeded to the merits of the case. This con-
tribution will broadly consider the elements of the principle of res judicata and its
application by the Court. Moreover, the author will try to clarify if, as suggested by
some judges, the recent approach adopted by the Court in NICOl II undermines
the values of legal stability and the finality of judgments.

II. The Principle of Res Judicata

Res Judicata is “a general principle of law which protects … the judicial function
of a court or tribunal and the parties to a case which has led to a judgment that is
final and without appeal.”17 The foundation of the principle can be distilled down
to two basic principles: the first concerning the finality of a litigation, which serves
as a means to conclude a dispute and thus strengthens the legal security and the
maintenance of international peace, and the second corresponding to the legal doc-
trine of “Non bis in idem.”

Article 60 of the Statute of the Court is intended to “preserve the integrity of
judgments of the Court.”18 It enshrines the formal aspect of the principle of res judi-
cata by stating that “[t]he judgment is final and without appeal. In the event of dis-
pute as to the meaning or scope of the judgment, the Court shall construe it upon
the request of any party.” The first sentence of the Article pertains to the formal
aspect of the principle, which establishes the finality of judgment and infers the  non-
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existence of an appeal mechanism. The second part of the sentence provides the
“possibility for the parties to seize the Court to interpret its judgment.”19 The judg-
ment of the Court is binding on the parties to a specific dispute20 and can only be
subject to revision under the conditions establish in Article 61 of the Statute. It is
the combined effect of Articles 59, 60 and 6121 that reflect the general principle of
res judicata,22 a principle which is “one of the most essential and settled rules of the
law of international tribunals.”23

As indicated above, the traditional and widely accepted approach to the prin-
ciple identifies three elements that compose res judicata: persona, petitum and causa
petendi.24 However, the importance of one key element or condition of the principle
is usually overlooked, and that is the condition of finality. Judge Greenwood
explained in his separate opinion in NICOl II that “the identity of these three ele-
ments [personae, petitum and casusa petendi] is a necessary, but not a sufficient,
condition for the application of res judicata.”25 Does this mean that finality is a
required condition for the res judicata effect? The answer is not clear. However, the
recent decisions of the ICJ seem to suggest that the condition of finality indeed has
a pivotal role.

III. Application of the Principle

Res judicata does not operate automatically by the mere application of the three
elements. For res judicata to apply, the Court must first determine if the issue at
hand has been decided with the force of res judicata26 in a previous proceeding. If,
as the Court clearly stated in the Genocide case, “a matter has not in fact been deter-
mined, expressly or by necessary implication then no force of res judicata [is]
attache[d] to it.”27 This broad understanding of the principle28 can also be found in
the Court’s judgment of 4 May 2011, on the application of Honduras to intervene in
the Territorial and Maritime Dispute (Nicaragua v. Colombia)29 and more recently
in the Court’s judgment of 17 March 2016 in NICOl II, as discussed below. This
broader approach toward the principle indeed suggests a more flexible understanding
of res judicata that is not limited by the presence of the three traditional elements.

In the Interpretation of Judgments Nos. 7 and 8 Concerning the Case of The
Chorzów Factory (Germany v. Poland), Germany requested the Permanent Court of
International Justice to rule that its earlier decision precluded Poland from acting
to remove from the land registers the name of the owner of the Chorzów factory.
The Court validated the German contention, and stated:

[t]he Court’s Judgment No. 7 is in the nature of a declaratory judgment, the
intention of which is to ensure recognition of a situation at law, once and for all
and with binding legal force between the Parties; so that the legal question thus
established cannot again be called into question insofar as the legal effects ensu-
ing therefrom are concerned.30

In accordance with the above, a legal question cannot be called into question
again if the same legal question has already been decided by Court in a previous
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case. This decision has been echoed by the ICJ in more recent cases. In the Haya de
la Torre case, the Court rejected the res judicata effect because it considered that
the question of whether Colombia was obliged to surrender Mr. de la Torre to Peru
“was not submitted to the Court [in the Asylum case] and consequently was not
decided [or answered] by it.”31 In other words, the legal question of the previous case
was different from the legal question in the new case, which left the new issue unde-
cided and with no binding force as far as the new proceedings was concerned.

In the aforementioned cases, the Court focused not only on identifying the
three traditional elements of the principle, but also on determining if the issue at
the core of those cases was truly decided. In support of the latter assertion, one can
refer to the Genocide case, where the Court determined:

[the] principle signifies that the decisions of the Court are not only binding on
the Parties, but are final, in the sense that they cannot be reopened by the parties
as regards the issues that have been determined…32

By using verbs such as determine, settle or decide, the Court engages in the task
of determining whether it has, as a matter of law, decided the issue of the new pro-
ceeding in a previous one. In the Genocide case, Judge Owada elaborated on this and
emphasized that the principle should not be applied in an automatic fashion. On
the contrary, he emphasized the need for the Court to determine “the scope of what
has been decided as res judicata in the concrete context of the case.”33

Following its previous practice, the Court stated in NICOl II that it “is not suf-
ficient … to identify the case at issue by the same parties, object and legal ground
… it must determine whether and to what extent the first claim has already been
definitely settled.”34 In this case, it is quite evident that the Court did not consider
the elements as the only critical point, but also whether the issue at heart of the pre-
vious case was resolved in its previous Judgment.

As recognized in the doctrine and by the Court in its own jurisprudence, one
of the two purposes of res judicata is to strengthen the stability of relations by bring-
ing litigation to an end.35 Under this assumption, the condition of finality seems to
constitute the fertile soil needed for res judicata to apply. It is not possible to reach
an end in an inter–State dispute if the issue at the heart of the dispute has not been
definitively settled.

The finality test is scattered throughout the jurisprudence of the Court. For
example, also in the Genocide case, the Court rejected the objection of Serbia on the
basis that if it had upheld the contentions of Serbia in that case, the Judgment of
1996 would have effectively been reversed.36 The position adopted by the Court in
this case is similar to the one adopted by the Court in the application to intervene
filed by Honduras in NICOl I. In its application for permission to intervene, Hon-
duras stated that its request was:

aimed at protecting Honduras’s interests of a legal nature by eliminating the
existing uncertainty in respect of the fixing of its maritime boundaries with
Nicaragua in the maritime zone north of the 15th parallel that is the subject of
these proceedings, with a view to enhancing legal security for all States wishing 
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to carry on their legitimate activities in the region. These legal interests are at
stake in the proceedings. The present Application for permission to intervene is
aimed at ensuring that they are not affected by the Court’s decision in the
future.37

The Court rejected Honduras’ intervention on the basis that “[w]hat was decided
by the Court with respect to the maritime delimitation between Honduras and
Nicaragua in the Caribbean Sea [was] definitive.”38 It is the understanding of scholars
that “the Court clearly sought to prevent Honduras from  re- litigating a matter that
had already been considered by the Court.”39 Had the Court accepted the application
to intervene of Honduras, the Court’s Judgment of 2007 would have been affected
and the authority of its prior judgment would have been undermined.

The decision adopted by the majority in NICOl II is also similar to the one
adopted by the Court in the Genocide case and the request to intervene by Honduras.
In its 2016 judgment, the Court recalled that the principle establishes the finality of
the decision adopted in a particular case.40 It then clarified its 2012 judgment “did
not take a decision on whether or not Nicaragua had an entitlement to a continental
shelf beyond 200 nautical miles from its coast.” If the Court had upheld the objection
of Colombia, the potential entitlement of Nicaragua would have been affected beyond
repair. As the same Court acknowledged:

It therefore follows that while the Court decided, in subparagraph 3 of the opera-
tive clause of the 2012 Judgment, that Nicaragua’s claim could not be upheld, it
did so because the latter had yet to discharge its obligation, under paragraph 8 of
Article 76 of UNClOS, to deposit with the ClCS the information on the limits of
its continental shelf beyond 200 nautical miles required by that provision and by
Article 4 of Annex II of UNClOS.41

This suggests that a key question to ask in order to identify the res judicata
effect is; will a decision on a new case contradict or affect a decision already taken
by the Court in a previous case? If the answer is yes, and all the elements of the prin-
ciple are met, then res judicata could apply. The Court had already determined that
for it to be precluded by the res judicata principle:

[i]t is not sufficient, for the application of res judicata, to identify the case at
issue, characterized by the same parties, object and legal ground; it is also neces-
sary to ascertain the content of the decision, the finality of which is to be guaran-
teed. The Court cannot be satisfied merely by an identity between requests
successively submitted to it by the same parties; it must determine whether and
to what extent the first claim has already been definitively settled.42

As indicated at the beginning of this contribution, the Court rejected the effect
of res judicata in regard to the first request of Nicaragua in NICOl II. In its reason-
ing, the Court examined the application of the principle to subparagraph 3 of the
operative clause of the 2012 Judgment and its correlation to Nicaragua’s new claim.
In its examination, it took into account the reasoning “of the motif as far as it [was]
indispensable in understanding the dispositif,”43 and found that in 2012 it had con-
cluded that it was “not in a position to delimit the continental shelf boundary
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between Nicaragua and Colombia”44 and, as a result, it needed “not [to] address any
other arguments developed by the Parties, including the argument as to whether”45

Nicaragua has an entitlement to an extended CS beyond 200 nm. This part of the
Judgment was pivotal for the determination of the scope of the principle. As Judge
Greenwood clearly expressed it in his Separate Opinion:

[i]f the court was taking a decision that Nicaragua had not proved that it had a
continental margin beyond 200 nautical miles—a decision which would have had
the most important consequences for both Nicaragua and Colombia and their
peoples—it is hard to believe that it would have done so without making any
analysis of the evidence put before it or without revealing at least the result of
that analysis in its Judgment.46

Judge Owada shared the position of Judge Greenwood and explained that “[the]
pronouncement was made in the absence of any substantive analysis of the factual
and legal issues that would have been necessary for resolving the claim of entitle-
ment.”47

The Court concluded that in 2012 it did not decide on the merits of the request
of Nicaragua, but on its own capability of being in a position to address the matter
in the proceedings concerning NICOl I.48 Effectively, in its 2016 Judgment the ICJ
confirmed that the language used by the Court in 2012 (i.e., “in the present proceed-
ings”49), “indicates that the Court did not take a decision on whether or not Nica -
ragua had an entitlement to a continental shelf beyond 200”50 nm from its coast. In
other words, the ICJ did not decide on the entitlements of Nicaragua beyond the
200 nm and thus, no force of res judicata was found to be attached to its new claim.
It would be important to carry on further research on the competence of the Court
to determine its own capability for deciding certain claims that are conditioned with
certain procedural requirements or that required complex technical analysis. The
latter could become more frequent in the future, especially due to the potential
increase of cases that will concern complex matters that require the implementation
of new technologies and new forms of evidence, such as climate change and sea level
rise.

Another recent example of the potential importance of the test of finality has
been recently confirmed in a dispute between Nicaragua and Costa Rica. In a land
boundary delimitation case, Nicaragua asked the Court to declare that a stretch of
“coast abutting the Caribbean Sea which lies between the Harbor Head lagoon and
the mouth of the San Juan River constitutes Nicaraguan territory.”51 For its part,
Costa Rica asked the Court to reject Nicaragua’s submission and to declare it inad-
missible. The Costa Rican position was that the sovereignty over that part of the ter-
ritory had already been settled by a previous judgment52 of the Court (Certain
Activities case)53 and thus, the Court was barred by res judicata.

The Court delivered its decision on the admissibility of the claim together with
the judgment on the merits of the case, and found that nothing in its previous judg-
ment indicated that the Court had already taken a decision on the question of sov-
ereignty over “the coast of the northern part of Isla Portillos, since the question had
been expressly excluded”54 and for that reason “it is not possible for the issue of
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 sovereignty over that part of the coast to be res judicata.”55 Similar to the Haya de
la Torre case, the Court rejected the res judicata effect because it considered that
the sovereignty over that part of the territory was not submitted to the Court in the
Certain Activities case and, consequently, the matter had not previously been deter-
mined or “definitely settled.” No res was judicata and Nicaragua’s claim was con-
sidered to be admissible by the Court.

IV. Conclusion

The intention of this contribution was to clarify if, as suggested by some Judges,56

the approach adopted by the Court in the NICOl II undermined the value of legal
stability and finality of judgments. The answer seems to be no. For the legal stability
and finality of judgments to be undermined, there would have to be a decision to
undermine in the first place, and as acknowledged by the Court in its Judgment of
2016, it did not rule on the substance of Nicaragua’s submission I (3) back in 2012.
If the Court would have agreed with the objection of Colombia, the position of both
countries would have been undermined, because in 2012 the Court did not carry out
any substantive analysis of the factual and legal issues that would have been necessary
for resolving the claim. The decision of the Court established an important balance
between the elements of res judicata and the finality of the claim.

The cases mentioned above exemplified that even if the three traditional ele-
ments of the principle of res judicata are present in a new proceeding, the Court can
still decide that the principle does not apply if the issue at the heart of the dispute
has not previously been decided. The scope of the binding force of a decision of the
Court is the starting point for determining which res has been judicata, or if any res
has been judicata.

As demonstrated in this paper, even if there is no certainty that finality consti-
tuted an additional element to the principle of res judicata, the recent jurisdiction
of the Court suggests a more flexible approach to the elements of the principle in
contentious cases. Even if the existence of this fourth element is vague, one can find
some guidance as to the minimum standard “which any judgment on the merits
should meet in the ambit of maritime delimitation of the continental shelf”57or other
similar cases.

The recent jurisprudence of the Court suggests the need to test the condition
of finality for the application of the principle. It also emphasizes the weight of all
the parts of a judgment for determining if a case is barred by res judicata due to the
junction of its elements; personae, petitu, causa petendi and the condition of finality.
That said, whether one would like to call finality an “element” or a “condition” seems
to be a purely semantic question. The guide for the application of the principle must
be the same as the objective of the Court, which is to settle dispute between States
and thus strengthen the legal security and the maintenance of international peace.
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Inside(r)-Outside(r): 
linguistics, Sociology 
and the Microterritoriality 
of Maritime Space 
on Pitcairn Island

Joshua Nash

Structured Abstract

Article type: Research Paper
Purpose—This article investigates how the explicit and fixed  inside- outside

(landward-seaward) absolute spatial axis used to describe offshore space linguistically
in the Pitcairn Island language, Pitcairn, can be applied metaphorically to a more
implicit and flexible onshore social axis of  insider- outsider in Pitcairn Island society.
It merges studies of  small- scale territoriality of linguistic and sociological space with
an appreciation of land based versus maritime exchange around the island.

Design, Methodology, Approach—This study is founded in the findings of a
 three- month fieldtrip to Pitcairn Island in 2016 to collect linguistic, ethnographic,
 maritime- cultural, and sociological data. The results are based on over 50 hours of
interviews with 18 mainly elderly members of the Pitcairn Island community.

Findings—Descriptions of grammaticalized space and offshore maritime terri-
tory in the Pitcairn Island language are stricter and less flexible than the more fluid
 insider- outsider consensus and management of micro social space and territory. An
argument merging the role of the  researcher- as-outsider interacting with  informant-
as-insider and real and perceived social threat is advanced.

Practical implications—This multidisciplinary research combines linguistic,
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sociological, and island studies outcomes with relevant territorial and maritime
research debates. The spatiality of microterritoriality involving onshore and offshore
locations is considered.

Keywords: cultural contact; ethnography; fieldwork; language; 
maritime territoriality; South Pacific; spatial orientation

There is now no Native past without the Stranger, no Stranger without the
Native. No one can hope to be mediator or interlocutor in that opposition of Native
and Stranger, because no one is gazing at it untouched by the power that is in it.
Nor can anyone speak just for the one, just for the other. There is no escape from the
politics of our knowledge, but that politics is not in the past. That politics is in the
present.1

From Out to In

Spatial contrasts in language are powerful. Differentiations such as front and
back, up and down, in and out are pervasive across languages, societies, and cultures
and are the mainstays of everyday communication when describing space.2 Differing
spatial reference systems in Oceanic languages are of interest to linguists, sociologists,
and anthropologists because of their ability to aid in the structural classification of
languages, societies, and cultures. Such  cross- linguistic,  cross- social, and  cross-
cultural investigation presents the study of space, spatial relationships, and loca-
tionals as a relevant  sub- section of research into frames of spatial reference. Facets
of the immense task of describing the spatial typology of such languages have been
described in Senft (1997)3 and Bennardo (2002).4 Other work into the spatial descrip-
tion of islands,5 Oceanic atolls,6 and Mawyer and Feinberg’s (2014) “Senses of Space:
Multiplying Models of Spatial Cognition in Oceania”7 reveals the complexity with
which island populations become habituated linguistically to  land- sea boundaries
and create intricate cognitive maps of their environment. The merging of linguistic
and social space with maritime microterritoriality is worthy enterprise in the
(Oceanic) small island context. Mawyer reminds us:

Oceanic contexts have played a remarkable role in shaping broadly circulating
conversations about culture’s role in ordering the social and natural environment
and in establishing the foundations on which human beings navigate and experi-
ence the world around them.8

Where a significant amount of research has been conducted into conceptions
of language, space and society in Polynesian languages9 and Melanesian languages,10

little work has considered the role of small island, English based contact languages
in Oceania and the concomitant social and linguistic spatiality. The case study I use
in this article is Pitcairn Island.

Forty-six people live on Pitcairn Island, South Pacific (25° 04'S 130° 06'W), a
British overseas territory. About  two- thirds of these people consider themselves Pit-
cairn Islanders. The small  five- square-kilometer island is famous for its contempo-
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rary history derived from a notorious yet famous maritime event, the mutiny on the
Bounty, which took place in 1789 in what is now Polynesia. One of the results of the
inhabitation of Pitcairn Island in 1790 by eight British naval officers and 21 Polyne-
sian men and women is a language and a specific way of perceiving the world related
to the events of the Bounty and linked to land and people. Pitcairn, the Pitcairn
Island language, also spelled Pitkern, is a mixed linguistic expression of English and
Polynesian derivation, with its idiosyncratic grammatical and  myth- driven nature
observable through connections to land, time, memory, and nostalgia. The Pitcairn
Islanders and their oral traditions and folklore are arguably indigenous to Pitcairn
Island.

Using a sociological focus and the emphasis on the effect of personal fieldwork
interaction within the small island society, this exploratory article extends research
into Pitcairn Island language, spatial cognition, and place. It is simultaneously rel-
evant to territorial and maritime studies of the Pacific and greater Oceania, because
it fits within a fringe area of work in human cultural archaeology in Pacific islands
and its relationship to territoriality.11 Because few non–Pitcairn Islanders, especially
researchers, have ever learned and spoken Pitcairn, I argue that my own linguistic
competency as an outsider and my ability to access specific cultural realms based in
language is critical personally and socially.

Pitcairn, which is poorly described and understood, is extremely endangered
and has only around 30 speakers on Pitcairn Island.12 Despite the immense relevance
to language contact linguistics, Pacific language history, and Bounty enthusiasts of
Pitcairn and its related folklore, myth, and biotic knowledge, the language is in
severe danger of dying out without ever being properly documented. In connection
to Pitcairn Island  land- sea borders exist parallel complexities of social margining
and hints as to how we might gain access to such spatial and cognitive information
in situ, namely from insiders, locals, and language speakers—those in autochthonous
or indigenous position. It is here I explicate a larger sociological thesis applying the
 insider- outsider axis within a brief description of the linguistic use of the  inside-
outside offshore  land- sea axis in descriptions of spatial grammar in Pitcairn. The
research question I consider is: How do Pitcairn Island spatial relationships involving
an absolute  landward- seaward coordinate system—inside-outside—represent and
embody, at least in part, a description of the sociology and accessibility of such place
knowledge within this tiny society? More generally and to a lesser degree, this
research considers what spatial orientation systems develop on previously uninhab-
ited, desert islands for which the new forced home was unknown to all comers. More
specifically, it furthers investigations into understanding the system of spatial and
social reference which developed on Pitcairn Island after 1790.13

Methods: Moving In and Getting Inside

This work is based on three months of linguistic and ethnographic fieldwork
on Pitcairn Island spanning May–August 2016. During this time, I amassed the
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largest collection of Pitcairn Island language recordings in the world and an expan-
sive photographic, ethnographic, archaeological, and cultural landscapes database
from which to draw. I conducted more than 50 hours of interviews in Pitcairn and
English with 18 mainly elderly members of the community. I worked with these eld-
erly people because they are the custodians of local knowledge and language. I
archived linguistic, placename, and traditional ecological knowledge relevant to and
based within vital shared happenings and customary ways of doing things. The
 islander- outsider distinction is the principal social demarcation within the society
and means to create microterritorial distinctions. And with more than one quarter
of the minuscule population including the administrator, a New Zealand police offi-
cer, and a social worker having no Pitcairn Island blood heritage, as well as the
island’s recent history of child sexual abuse trials resulting in several Pitcairn Island
men being convicted and some jailed in the mid–2000s, the future of this insider
focused and governed micro society remains far from certain. As the aging popula-
tion die, which puts into question how Pitcairn Island will continue at all, docu-
menting spatial language and maritime territorial behavior is integral salvage work
associated with a quickly disappearing past.

Because of the nature of late modern Pitcairn Island society, I was required to
carry out this  documentation- cum-linguistic recovery within a situation where some
people were not willing to talk to me because I was an  outsider- writer-academic. It
is possible that the small size of the community has the effect of amplifying the
 insider- outsider dynamic. Where all people are known intimately within any com-
munity, suspicion of outsiders can be magnified. Even if one is not explicitly or per-
ceivably suspicious or dangerous in their intentions, people will not necessarily
participate in research, also in part because of the degree of exhaustion experienced
by the Pitcairn Islanders in having been repeatedly researched and reported upon
in their perennial field site.14 like many other low information societies where knowl-
edge that others do not have can be premium, Pitcairn Island presents an example
of a people where individuals often take information to the grave rather than impart
these intangible, intellectual resources to others, either to insiders or outsiders. The
manifestation of these coexistent axes—social space–territory and its palpable reflec-
tion in offshore maritime expanse—can be expressed thus: to get inside the  inside-
outside  landward- seaward maritime axis as an outsider, you have to move in socially
from outside to inside territory with the insiders. This means becoming accepted.

Becoming the Outsider: Getting Onside 
and Getting (on) Inside

Figure 1 depicts the  inside- outside  landward- seaward absolute spatial axis off-
shore around Pitcairn Island.

In this offshore depiction, one is always inside or outside relative to something
or someone else. If I say, “I outside Bop Bop,” this means I am on the seaward side
of Bop Bop Rock, an offshore islet on the south eastern side of Pitcairn Island. Con-
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versely, if I shout out to you from a boat, “I inside you,” this means I am on the
landward side of where you are situated. Within relative spatial figurations come
absolute distribution agreement on which all in this minute society agree. Where
some may dispute the nature of the variable spectra contained within the  insider-
outsider social rubric, that is, relatively directed social space, none would differ on
the grammatical accuracy of the spatial actualisation of the  inside- outside posing.
In short, descriptions of grammaticalized space in Pitcairn are stricter and less flex-
ible than the more fluid appreciation of the constitution of the  insider- outsider con-
sensus. language is more fixed than culture; the plasticity of social norms is less
solidified than rules of language.

Additionally, there are pronounced differences in the accessibility of grammat-
icalized space in language by outsiders as compared to available opinions of social
positioning. What is verbalized and spoken directly is more attributable, docu-
mentable, and less open to opinion than precise and direct questioning about who
insiders are and what constitutes an outsider in the fieldwork setting. On a small
island with 46 people, of which only approximately 35 were born on Pitcairn Island
or of Pitcairn Island parents, accessing the insider is core to accessing the Pitcairn
Island ethos of place,  place- knowledge, and knowledge management. These insiders,
and particularly the older members of this insider group, possess the majority of the
linguistic and cultural history knowledge and they mandate either implicitly or
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Figure 1.  Inside- outside  landward- seaward absolute spatial axis offshore around Pitcairn Island
(author’s image, 2016).



explicitly who is admitted to this interior. I posit that if one gets onside with the
insiders, then perhaps they will tell you more about the  inside- outside axis. While
these older insiders exist within this  insider- outsider matrix, their presence also
plays a part in its perpetuation. Being outside with insiders is integral to managing
and living on island just as much as getting by professionally inside while being an
outsider in the fieldwork setting is paramount to collecting key data. Or put suc-
cinctly: navigating social barriers and these  insider- outsider dialectics ironically and
potentially can lead to greater molding within the very same  insider- outsider sys-
tem.

Georg Simmel’s take on “The Stranger” implicates the spatial and territorial
oppositions involved when creating  unity- disunity divisions of insider and outsider:

He is fixed within a particular spatial group, or within a group whose boundaries
are similar to spatial boundaries. But his position in this group is determined,
essentially, by the fact that he has not belonged to it from the beginning, that he
imports qualities into it, which do not and cannot stem from the group itself.15

Simmel’s stranger position epitomises the stark  insider- outsider  axis- as-social delin-
eator. If one is born of Pitcairn Island parents,16 one is an insider. If one was born
of Pitcairn Island parentage, moved away, and came back, one is less of an insider.
If one is not born of Pitcairn Island parents, one is an outsider. People born of Pit-
cairn Island parents in the Australian and New Zealand diaspora are “Pitcairn Island
descendants,” but they are still outsiders or at least less inside. Outsiders come from
The Outside World (see definition below), a proper noun and idiomatic expression
in Pitcairn and Pitcairn Island English. The Outside World is all parts of the world
which are not Pitcairn Island.

What is significant linguistically is that the Pitcairn word for outsider is stranger.
As historian of science Adrian Young tells us when quoting from one of the most
detailed glossaries of Pitcairn language17:

Sometimes I will dispense with the terms “knowledge-maker” and “scientist”
altogether, opting instead for the larger category of “stranger.” The word is not
mine, but rather pulled from the language of the islands [Pitcairn Island and
Norfolk Island] themselves, and more specifically from the Pitkern language glos-
sary of a 1964 linguistics text: “stranger [ˋstreɪndȝə]: non–Pitcairner” [emphasis
in original].18

I extend this perspective with my own 2016 field notes gathered during interviews:

Outsider: A pointed descriptor used by insiders to designate people not born on
Pitcairn Island or born of Pitcairn Island parents who stay either for short or
long periods. Insiders tell that outsiders have never been and mostly will never be
accepted by the Pitcairn Islanders, that is, those born on the island, those born of
Pitcairn Island parents, and those who have mostly stayed on the island their
whole life; The Outside World: The place from where the outsiders come.

As a result, the individual or group  stranger- cum-outsider is socially removed from
significant collective space and has their island applicable  decision- making abilities
and opinions diminished from the greater functioning of the island. The  outsider-
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stranger position is one largely devoid of social power and meaning in relation to
that availed to insiders. As regards those not born on island, there is often a degree
of indifference towards the opinions of these island residents. Of course, outsider
only exists in terms of its semantic opposite: the insider. This category is less difficult
to describe than the varied designations of outsiders. First, because there are so few;
second, because most of these insiders have never left the island for any significant
period of time and they participate in maintaining this social axis either implicitly
or explicitly.

Inside(r) or Outside(r)?

Within the bounds of this small, sheer island landmass there were at least three
languages in contact during the initial linguistic and social gelling stage of the first
generation: English, Polynesian languages, and the then developing Pitcairn, what
has now become a highly endangered contact language and linguistic hybrid. What
spawned as a result of contact between European and non–European influences was
a language and a detailed placename system with more than 500 terrestrial names
and offshore monikers contained within these small (is)land and sea zones. An intri-
cate way of talking about topographic and  hydrographic- cum-maritime space devel-
oped and flourished in parallel within this emerging language and toponymic
landscape and social bounding.19 What is significant to a study of Pitcairn Island
language and sociology and to applying the metaphor of social space to linguistic
spatiality is that both these axes serve utilitarian purposes. Because fishing and nav-
igation have been integral to Pitcairn Island culture and livelihood, offshore orien-
tation and position is crucial. The more than 20 fishing ground names and locations
I documented are testament to this utilitarian system.20 In addition, managing social
space using the distinction of  insider- outsider is practical. Some are permitted access
from outside inside, most are not, nor would they necessarily require insider access.

On the discourse level of daily life on Pitcairn Island, outsiders are allowed to
talk about different things to what insiders are permitted to discuss. As a fieldworker,
I experienced that indirect questioning and appearing as  threat- free as possible led
to much more congenial interpersonal dealings and the gathering of better linguistic
and sociological data.21 To illustrate I use an event from May 31, 2016, less than two
weeks after arriving on the island, where I asked an insider woman in Pitcairn about
the contents of a package she was posting to New Zealand. This incident occurred
near the post office and the woman and several insiders made it obvious that such
questioning from an outsider was inappropriate. I had transgressed cultural mores,
but not without the possibility for reintegration by the same insider, which did occur
within a few days. This concurs with the ways and means people on the inside man-
age people accessing inside information. The nature of  insider- insider and  insider-
outsider interaction is driven by varying degrees of social distancing and the fact
that insiders need to get on primarily with other insiders to survive. For insiders,
there is not as much at stake regarding getting on with outsiders as with insiders.
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After this event and throughout the entire field trip, I experienced that I was
in a rare yet somewhat privileged position: I am an outsider who speaks Pitcairn
fluently. language is the most obvious and most used  insider- distancing and
 territory- creating mechanism. I assume this reality would have made my presence
and involvement in language and culture matters initially fascinating but simulta-
neously odd. Because of my knowledge of the language, this may have created some
level of expectation about my level of understanding of the expected cultural prac-
tices, both those of insiders and outsiders. While my ability to understand and man-
age the workings of the  insider- outsider divide did improve across time, in the post
office happening I initiated a process of inadvertent (outsider) transgression, which
was met with community (insider) indignation. Once I acknowledged this misde-
meanor, what followed with some insiders was a continual and mostly implicit
schooling in appropriate insider behavior aimed at resolving my original wrongdo-
ing. This quickly developed into an  island- wide acknowledgment of the personal
and working connection I had established with the very woman who identified the
 insider- led statement of slight cultural misconduct. Once I demonstrated that I was
willing to engage in this educative process, namely the accessing of insider knowl-
edge, for example, how the  inside- outside spatial axis operates, this elderly woman
became my mentor and even patron in making sure I received as much information
about language, place, and memory as I required. The process begun by my minor
social infringement as an iterative and reflexive process led to an overwhelmingly
positive outcome.

These techniques and my reasons for being on Pitcairn Island and engaging
with the community exist largely in contrast to those of other writers who have writ-
ten about the place’s social dynamics. The most unloved and most revealing work
written about Pitcairn Island is surely Dea Birkett’s (1997) Serpent in Paradise.22

This account presents a lucid example of the intimate and intricate nature of human
and environment dealings. Birkett claimed that her stay was associated with Royal
British Mail instead of her actual interest in writing about the island. Because Birkett
locates herself in outsider position although she was privy to many insider happen-
ings, it is not clear whether she ever intended to make a lasting connection with the
islands’ inhabitants. As a result, the book has come to be considered a smear cam-
paign launched by Birkett toward the island in the sense that she deceived the
islanders with her dishonest intentions.

In two other cases of outsiders writing about insiders, Kathy Marks writings,
particularly her 2008 Trouble in Paradise about the 2004 trials,23 which is realistically
the second most unloved book about Pitcairn Island, and the 2015 blog of Rhiannon
Adam titled “From london to Pitcairn”24 have informed to a greater audience the
inner functioning of this society. Marks and Adam provide more measured accounts
than Birkett, but the writers and their portrayals exist chiefly external to the insider
system. Where Birkett and Adam aspire for varying degrees of connection and
insider access, something apparent in these women’s writing is a fantasy of paradise
and its possible discovery on Pitcairn Island. They document this aspect of their
respective experiences as the reality of everyday life on the island begins to erode
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their bucolic expectation. As a journalist on a shorter and more explicit deployment,
Marks presumably never wanted such connection and thus maintains her social dis-
tance, while collecting as much insider information as possible. Where Birkett was
an observer, Marks a journalist, and Adam a photographer, my outsider role as a
documentary linguist and ethnographer with language fluency is entirely different.

This role of  researcher- outsider position and its relevance to doing anthropo-
logical work on small islands is key to appreciating the broader context of how field-
workers work in such communities. My Pitcairn Island experiences highlight and
expand a recent trend in  lesser- known varieties of English and  English- based contact
languages, many of which are spoken on small and remote islands.25 I believe that
researching the interpersonal and social associated with collected data in these
smaller varieties of English is as relevant as analyzing the linguistic features of these
languages. language external factors can definitely offer great insight into under-
standing language development and change.

To summarize, I use the idea of perceived threat or harm as a means to reconcile
the  inside- outside/insider-outsider spectrum of linguistic and social space. As an
outsider within the  insider- outsider sphere, being perceived by insiders as harmless
or harmful to the system is the higher order category which matters more than
whether one is actually an insider or an outsider. It is not a question of the truth or
reality of one’s potential power to bring harm than whether one is perceived as a
threat. If one stays for a long time but is not rendered into the harmful category and
remains on the edges of the outside, one still remains simply a tourist or thereabouts
in terms of  insider- outsider movement.

As a  researcher- writer, I was to a degree considered a threat. I was an academic
with an agenda to document as much of the language as I could in the period I had
available. Not all people in the community appreciated this position. The  insider-
outsider axis, then, is not as simple as whether one is inside or outside socially, spa-
tially, or linguistically; the axis is further complicated by the insider need to assess
perceived danger and how outsider threats to becoming aware of the inner workings
of the social system may affect the longevity of this very system.

However, there is a discrepancy as regards the islanders who want to protect
the famed Pitcairn Island story, regarding the  insider- outsider axis, and allowing
researchers who are trying to record aspects of the language like the  inside- outside
linguistic spatiality. Our Pitcairn Story, the published diary based in events from the
late 1940s to the early 1950s of Maida Moverley, the wife of the island’s first school-
teacher seconded from New Zealand, Albert Moverley, was published in 2007 by the
Moverleys’ daughter. As Diana Moverley writes at the beginning of her introduction
to her parents’ book:

This is a story, which has lain undisturbed for  fifty- five years. It has waited
patiently, in the form of four handwritten,  hard- to-read exercise books, for the
time when it could safely emerge into the light of day. It is a story, which could
not have been published at the time it was written. It would not have been
allowed…. The story tells how, and why, optimism slowly turned to disappoint-
ment, disillusionment and finally resignation. Perhaps they [Albert and Maida
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Moverley] were a little naïve, but no more so than the average at that time…. It
wouldn’t have mattered who they were. They were people “from outside” who
would have the ability to uncover, report on, and ultimately interfere with certain
activities and the way in which certain things were being done. Therefore, they
had to be discredited and slandered ahead of time, so that hopefully, no one
would believe them.26

Although Albert Moverley was a  non- linguist who conducted a significant amount
of linguistic research on the language and whose name is associated with several of
the major works about Pitcairn, e.g., Ross and Moverley’s The Pitcairnese Language
and Anders Källgård’s (1981) thesis “Pitcairnese: A Report 30 Years After Moverley,”27

I found it ironic to learn about the low regard the older island insiders had for the
teacher Moverley. In addition to Pitcairn Island’s isolation and costs associated with
travelling there, I speculate that Diana Moverley’s perspective is one of the major
reasons why so few social scientists have ever worked on the island, a matter Young
(2016) deals with when detailing a history of research into Pitcairn Island and its
placement as a perpetual field  site- cum-natural laboratory: it has a reputation for
being a difficult place to work. Pitcairn Island’s remoteness, small number of resi-
dents, and the insider suspicion of outsiders have made it a delicate location to
engage with the community.  Insider- outsider designations,  implicit- explicit codes
of social conduct, and the requirement of accessing linguistic spatiality like the
 inside- outside offshore axis for understanding language and place relationships are
all suggestive of a demanding research domain.

I must emphasize that this exploration is far from the last word on these matters.
While I made the brief claim that the grammaticality of the  inside- outside axis in
terms of its linguistic inflexibility and accessibility to outsider exists in contrast to
the more elastic  insider- outsider contradiction, this use of spatial language is but
one aspect of a much larger appreciation of relationships involving the linguistic,
the social, and the territorial and maritime about which I am currently publishing.
What I have presented should drive and direct more interest toward not only Pitcairn
Island social science research and territorial and maritime investigations more gen-
erally, but open up discussions about the nature of language, space, and social ter-
ritory in (island) contact language environments more specifically.
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Design, Methodology, Approach: A bibliometric study on Bartlett and Ghoshal’s
 well- known book Managing Across Borders: The Translational Solution is performed
to assess its impact in international business (IB) research. The entire record of pub-
lications in the top leading IB journal, Journal of International Business Studies
(JIBS), is examined.

Findings: Theoretically supported, Ghoshal’s work was keenly influenced by his
corporate experiences and his constant questioning of the dominant theories and
assumptions. The analyses in this paper show the impact of the work on the “transna-
tional solution,” namely, on the understanding of multinationals and subsidiaries,
thus being one of the most notable contributions for IB research over the past 20
years.

Practical Implications: Useful for graduate students and in writing a literature
review, this paper presents an interesting manner to examine a scholar’s and a the-
ory’s impact on a discipline.

Originality, Value: This paper presents an extensive bibliometric analysis of
research published over a  time- span of 22 years in international business studies.

RESEARCH PAPER II
Purpose: While many studies on institutional environment have primarily

focused on the influence of the host country environment, limited insights have
been offered on how the different dimensions of home institutions affect firm inter-
nationalization. This paper aims to fill this gap by investigating the effects of regu-
latory institutions at home.

Design, Methodology, Approach: Using country governance quality to proxy
quality of regulatory institutions, this study attempts to reveal how regulatory insti-
tutions at home facilitate a multinational enterprise’s (MNE’s) international expan-
sion and why the influence differs in different country clusters. Using hierarchical
linear modeling and cluster analysis, proposed hypotheses were tested with a  three-
year panel 511 firms from 38 countries.

Findings: The results provide substantial support for authors’ hypotheses that
MNEs with high governance quality at home are more engaged in internationaliza-
tion than those with low governance quality at home. Moreover, differences in insti-
tutional effect do exist between country clusters.

Practical Implications: This study provides evidence that while country differ-
ence exists, governance quality at home can facilitate MNE’s expansion into foreign
markets. This finding will help managers of any MNEs to consider  country- level
factors and evaluate the governance quality at home before committing resources
into foreign operations.

Originality, Value: Building on the institutional environment literature, this
theory and results make original contributions by underscoring how the consider-
ation of regulatory institutions at home can significantly improve understanding of
institutional influence on MNEs. The findings have important implications for both
international business researchers and managers of MNEs.
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